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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia. 

At Law No. 81954 

i 

Wilhelmina D. Connor, Plaintiff, 

vs. 

Old Dominion Stages, Inc., a corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed October 17 1932 

In the Supreme Court of the District of Columbia 

At Law No. 81954 
Wilhelmina D. Connor, Plaintiff, 

vs. 

Old Dominion Stages, Inc., a corporation, Defendant. 

The plaintiff, Wilhelmina D. Conner, sues the defendant, 
Old Dominion Stages, Inc., a corporation, having an office 
in the District of Columbia and doing business therein, for 
that heretofore, to-wit, on the 10th day of July, 1931, said 
defendant owned and was operating, by its agents and ser¬ 
vants, a passenger motor bus upon a public highway known 
as Little River Turnpike within the State of Virginia and 
the County of Fairfax, and it thereby became the duty of 
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the defendant, its agents and servants, to operate said 
motor bus over said highway in a prudent and careful man¬ 
ner so as to avoid injury and damage to persons lawfully 
upon said highway, and not to drive said motor bus in dis¬ 
regard of the rights of other motorists traveling over and 
upon said highway, and further to obey the laws of the 
State of Virginia, on said date in force and effect, prohibit¬ 
ing such motor bus from running at a rate of speed in ex¬ 
cess of thirty miles per hour and also the law of said state, 
on said date in force and effect, requiring the driver of a 
vehicle about to be overtaken and passed by another vehicle 
approaching from the rear at a lawful rate of speed to 
give way to the right in favor of the overtaking vehicle on 
suitable and audible signal being given bv the driver of the 
overtaking vehicle and not to increase the speed of 
2 his vehicle until completely passed by the overtaking 
vehicle. 

But notwithstanding the aforesaid duties and obliga¬ 
tions of defendant the plaintiff avers that on, to-wit, the 
10th day of July, 1931, she was a passenger in an auto¬ 
mobile which was being driven in a southerly direction over 
and upon the aforesaid highway in said State and County, 
and when said automobile in which plaintiff was a passen¬ 
ger had overtaken the motor bus of defendant, which was 
being driven bv the agents and servants of defendant in a 
southerlv direction along said highwav, the driver of the 
automobile in which plaintiff was a passenger signalled the 
driver of said motor bus of defendant that said automobile 


would pass said motor bus that thereupon the automobile 
in which plaintiff was a passenger passed said motor bus 
of defendant, and when said automobile was safelv clear of 
said motor bus the said automobile proceeded to the right 
side of said highway and upon reaching the right side 
thereof and while moving at a rate of speed of at least 
thirty five miles per hour the said motor bus of defendant, 
while running at a rate of speed in excess of thirty miles 
per hour, ran into, collided with and overturned said auto¬ 


mobile: that as a result of said accident plaintiff sustained 


a fracture of the collar bone, a fracture of the right hand, 


displaced vertebrae, cuts, bruises and contusions on the 


face, bodv and limbs and a severe shock to her nervous 

7 * 
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system, all of which caused plaintiff, and continues to cause 
plaintiff, great pain and suffering; that the injuries afore¬ 
said have brought upon plaintiff a neuritic condition which 
causes plaintiff to suffer incessant pain, that said injuries 
have brought upon plaintiff a condition of fear, timidity, 
melancholia, and a disordered nervous system; that the in¬ 
juries aforesaid have so incapacitated plaintiff that she is 
unable to perform her accustomed duties; that by 
3 reason of said injuries plaintiff has been damaged in 
the sum of fifty thousand ($50,000.00) dollars. 

Whereupon plaintiff brings this action and claims of de¬ 
fendants the sum of $50,000.00 and cost hereof. 

SIMON MICHELET 
WILFRED HEARN 

Attorneys for plaintiff. 


Plea. 

Filed November 10 1932 1 

* ******** 


Comes now the defendant, Old Dominion Stages, Inc., a 
corporation, by its attorney and for a plea to the declara¬ 
tion filed herein by the plaintiff denies that on to-wit, the 
10th day of July, 1931 the agents, servants and employees 
of said defendant corporation failed to operate and drive 
a certain passenger motorbus over and upon a certain 
highway known as Little River Turnpike, in the County of 
Fairfax, State of Virginia, in a prudent and careful man¬ 
ner, and that the agents, servants and employees of said 
defendant corporation failed to obey the traffic law of the 
said State of Virginia then and there in force and effect 
pertaining to speed and the traffic law requiring the driver 
of a vehicle about to the overtaken and passed by another 
vehicle approaching from the rear at a lawful rate of speed 
to give way to the right in favor of the overtaking vehicle 
on suitable and audible signal being given by the driver of 
the overtaking vehicle and not to increase the speed of his 
vehicle until completely passed by the overtaking vehicle; 
and the defendant denies that it, its agents, servants and 
employees failed in any one of the aforesaid duties.; 
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And the defendant says that on the date aforesaid while 
one of its motorbusses was proceeding in a southerly direc¬ 
tion along and upon the Little River Turnpike, in the 
County of Fairfax, State of Virginia, and while said 
4 motorbus was being operated or driven in a prudent 
and careful manner and at a lawful and legal rate of 
speed and without any negligence on the part of said de¬ 
fendant, its agents, servants and employees, an automobile 
in which plaintiff was a passenger was being then and there 
operated or driven by the husband of plaintiff in the same 
direction as that of the motorbus; that said automobile in 
which plaintiff was a passenger was being driven or oper¬ 
ated in a reckless, careless and negligent manner, at a high 
and dangerous rate of speed and without keeping a proper 
lookout; that the driver or operator of the said automobile 
in which plaintiff was a passenger, traveling at a high and 
dangerous rate of speed and without keeping a proper 
lookout as aforesaid, attempted to pass to the left of said 
motorbus; that the operator or driver of said motorbus, 
seeing the action of the driver or operator of the auto¬ 
mobile in which plaintiff was a passenger, pulled or steered 
said motorbus far over to the right side of said highwav 
and materially reduced the speed of said motorbus, but 
notwithstanding the prudence, care and caution of the 
operator or driver of said motorbus, the operator or driver 
of the automobile in which plaintiff was a passenger, in an 
endeavor to steer his said automobile from the dirt shoul¬ 
der abutting the hard surface of said highway and while 
traveling at the high and dangerous rate of speed and with¬ 
out keeping a proper lookout as aforesaid, recklessly, care- 
lesslv and negligently cut back or skidded in front of said 
motorbus, catching the fenders on the right side of said 
automobile in which plaintiff was a passenger into and 
against the front left side of the bumper attached to said 
motorbus, causing the automobile in which plaintiff was a 
passenger to turn over. Defendant denies that said motor- 
bus ran into said automobile in which plaintiff was a pas¬ 
senger but on the contrary asserts that said auto- 
5 mobile in which plaintiff was a passenger ran into 
and collided with said motorbus. 

And the defendant further says that no act of omission 
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or commission of it, its agents, servants and employees, in 
anywise contributed to the injuries and damages alleged to 
have been suffered and sustained by the plaintiff, but says 
that said injuries and damages are the result of the reck¬ 
less, careless and negligent manner in which the operator 
or driver of the automobile in which plaintiff was a passen¬ 
ger operated and controlled his said automobile as afore¬ 
said. 

CHAPMAN W. FOWLER 
Attorney for the Defendant. 

i 

Declaration \ 

Filed October 17 1932 

In the Supreme Court of the District of Columbia. 

At Law No. 81953. 

Frank W. Connor, Plaintiff, 
vs. 

Old Dominion Stages, Inc., a Corporation, Defendant. 

The plaintiff, Frank W. Connor, sues the defendant, Old 
Dominion Stages, Inc., a corporation, having an office in 
the District of Columbia, and doing business therein, for 
that heretofore, to-wit, on the 10th day of July 1931, said 
defendant owned and was operating, by its agents and ser¬ 
vants, a passenger motor bus upon a public highway known 
as Little River Turnpike within the State of Virginia and 
County of Fairfax, and it thereby became the duty 
6 of defendant, its agents and servants, to operate said 
motor bus over said highway in a prudent and care¬ 
ful manner so as to avoid injury and damage to persons 
lawfully upon said highway, and not to drive said motor 
bus in disregard of the rights of other motorists traveling 
over and upon said highway, and further to obey the laws 
of the State of Virginia, on said date in force and effect, 
prohibiting such motor bus from running at a rate of speed 
in excess of thirty miles per hour and also the law of said 
state, on said date in force and effect, requiring the driver 
of a vehicle about to be overtaken and passed by another 
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vehicle approaching from the rear at a lawful rate of speed 
to give way to the right in favor of the overtaking vehicle 
on suitable and audible signal being given bv the driver of 
the overtaking vehicle and not to increase the speed of his 
vehicle until completely passed by the overtaking vehicle. 

But notwithstanding the aforesaid duties and obligations 
of the defendant the plaintiff avers that on, to-wit, the 10th 
day of July, 1931, the plaintiff was driving an automobile 
in a southerly direction over and upon said highway in said 

State and Countv in which automobile Wilhelmina D. Con- 

•» 

nor, the wife of plaintiff was a passenger, that when the 
automobile driven by plaintiff had overtaken the motor bus 
of defendant which was being driven in a southerly direc¬ 
tion along said highway by the agents and servants of de¬ 
fendant, plaintiff signalled the driver of said motor bus 
that plaintiff would pass said motor bus, that thereupon 
plaintiff’s automobile was driven past said motor bus and 


when said automobile was 


safelv clear of said motor bus 
* 


plaintiff proceeded to the right side of said highway, that 
upon reaching the right side of said highway and while the 
said automobile was proceeding along said highway at a 
rate of speed of at least thirty five miles per hour the 
7 said motor bus of defendant, while moving at a rate 
of speed in excess of thirty miles per hour ran into, 
collided with and overturned said automobile; that as a 


result of said accident the said Wilhelmina D. Connor, the 
wife of plaintiff, sustained a fracture of the collar bone, 
a fracture of the right hand, displaced vertabrae, cuts, 
bruises and contusions of the face, body and limbs and a 
severe shock to the nervous system; that said injuries have 
brought upon the wife of plaintiff a neuritic condition, a 
condition of fear, timidity and melancholia, all of which has 
prevented and will continue to prevent plaintiff’s said wife 
from performing her accustomed household duties and has 
deprived and will continue to deprive plaintiff of the usual 
and customary services of his wife to plaintiff’s damage in 
the amount of $20,000.00. That on account of the aforesaid 
injuries to plaintiff’s wife plaintiff has paid out and obli¬ 
gated himself to pay out for hospital services and accom¬ 
modations for the services of nurses and the services of 


physicians the sum of $389.25. 
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Wherefore plaintiff brings this action and claims of de¬ 
fendant the sum of $20,389.25 and costs hereof. 

SIMON MICHELET 
WILFRED HEARN 

Attorneys for, Plaintiff . 


Plea 


Filed November 10 1932 


_ i 

Comes now the defendant, Old Dominion Stages, Inc., a 
corporation, by its attorney and for a plea to the declara¬ 
tion filed herein by the plaintiff denies that on to-wit, the 
10th day of July, 1931 the agents, servants and employees 
of said defendant corporation failed to operate and 
8 drive a certain passenger motofbus over and upon a 
certain highway known as Little River Turnpike, in 
the County of Fairfax, State of Virginia, in a prudent and 
careful manner, and that the agents, servants and em¬ 
ployees of said defendant corporation failed to obey the 
traffic law of the said State of Virginia then and there in 
force and effect pertaining to speed and the traffic law re¬ 
quiring the driver of a vehicle about to be overtaken and 
passed by another vehicle approaching from the rear at a 
lawful rate of speed to give way to the right in favor of the 
overtaking vehicle on suitable and audible signal being 
given by the driver of the overtaking vehicle and not to in¬ 
crease the speed of his vehicle until completely passed by 
the overtaking vehicle; and the defendant denies that it, its 
agents, servants and employees failed in any one of the 
aforesaid duties. 

And the defendant says that on the date aforesaid while 
one of its motorbuses was proceeding in a southerly direc¬ 
tion along and upon the Little River Turnpike aforesaid, 
and while said motorbus was being operated or driven in 
a prudent and careful manner and at a lawful and legal 
rate of speed and without any negligence on the part of 
said defendant, its agents, servants and employees, the 
plaintiff operated and controlled a certain automobile which 
was then and there being operated or driven along and over 
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said Little River Turnpike aforesaid in the same direction 
as that of said motorbus; that said automobile operated and 
controlled by the plaintiff as aforesaid was being operated 
and driven in a reckless, careless and negligent manner, 
at a high and dangerous rate of speed and without keeping 
a proper lookout; that the plaintiff, traveling at a high and 
dangerous rate of speed and without keeping a proper look¬ 


out as aforesaid, attempted to pass to the left of said motor- 
bus; that the operator or driver of said motorbus seeing the 
action of plaintiff, pulled or steered said motorbus 
9 far over to the right side of said highway and ma¬ 
terially reduced the speed of said motorbus, but not¬ 
withstanding the prudence, care and caution of the oper¬ 
ator or driver of said motorbus, the plaintiff in an endeavor 
to steer his said automobile from the dirt shoulder abutting 
the hard surface of said highwav and while traveling at the 
high and dangerous rate of speed and without keeping a 
proper lookout as aforesaid, recklessly, carelessly and negli¬ 
gently cut back or skidded in front of said motorbus, catch¬ 
ing the fenders on the right side of said automobile being 
then and there operated and controlled by the plaintiff, into 
and against the front left side of the bumper attached to 
said motorbus, causing said automobile to turn over. De¬ 
fendant denies that said motorbus ran into said automobile 


but on the contrary asserts that said automobile ran into 
and collided with said motorbus. 

And the defendant further says that no action of omis¬ 
sion or commission of it, its agents, servants and employees, 
in anvwise contributed to the injuries and damages alleged 
to have been suffered and sustained by the plaintiff, but 
says that said injuries and damages are the result of the 
reckless, careless and negligent manner in which the plain¬ 
tiff operated and controlled his said automobile as afore¬ 
said. 


CHAPMAN W. FOWLER 
Attorney for the Defendant. 
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10 Notice of Trial 

i 

Filed February 18 1935 

In the Supreme Court of the District of Columbia 

At Law No. 81954 


Wilhelmina Connor, Plaintiff, 

v. 

Old Dominion Stages, Inc., A corporation, Defendant. 

Please take notice that the above-entitled cause will be 
calendared for trial at the next term of court. 

SIMON MICHELET 

Attorney for 'plaintiff. 

Note of Issue 

The title of the cause is as set forth above. 

The attorneys in the case are: Simon Michelet, Albee 
Bide,-., for plaintiff. Henry I. Quinn, Woodward Bldg., for 
defendant. 

The last pleading was filed November 10, 1932. 

SIMON MICHELET 

Attorney for plaintiff. 

Service of a copy of the foregoing notice of trial and note 
of issue acknowledged this 16th day of February, 1935. 

HENRY I. QUINN 

Attorney for defendant. 


Memorandum 

FEBRUARY 18 1936. 

Cause consolidated for trial with Law No. 81,953. 

11 Supreme Court of the District of Columbia 

Thursday, February 20,1936. 

Session resumed pursuant to adjournment, Hon. Joseph 

W. Cox, Justice, presiding. 

# * * # # # * # i # 

Come again the parties hereto, in each of the above en¬ 
titled causes, in manner as aforesaid, and the same jury that 


i 


i 
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was respited yesterday, whereupon, upon consideration of 
the oral motions this day made, for leave to amend the dec¬ 
laration, in each cause, it is ordered that said motions be, 
and the same are herebv each severallv denied, and there- 
upon, after these causes are further heard in part the jury 
is again respited until tomorrow morning at ten o’clock. 

Memoranda 

FEBRUARY 21—1936. 

Verdict for plaintiff for $5000. 

FEBRUARY 27—1936. 

Motion of Defendant in Arrest of Judgment and Motion 
for New Trial—filed. 

Supreme Court of the District of Columbia 

Monday, March 30, 1936. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

***•#•*#* 

Upon consideration of the motions filed herein, for a new 
trial and in arrest of judgment, it is ordered that said mo¬ 
tions be, and the same herebv each severallv overruled, and 
judgment on the verdict is ordered. 

12 Wherefore, it is considered that plaintiff recover 
of the defendant herein the sum of Five Thousand 
Dollars ($5000.00), together with costs of suit to be taxed 
bv the clerk and have execution thereof. 

Memoranda 

APRIL 20—1936. 

Defendant notes Appeal in Open Court. Appeal bond 
fixed at $100.00 or $50.00 Cash, Supersedeas Bond $6,000.00. 


APRIL 21—1936. 

$50 cash deposit in lieu of Bond on appeal. 
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Assignment of Errors 


Filed June 26 1936 

* * * * * * # *!* 


Now conies the defendant, Old Dominion Stages, Inc., by 
its attorney, and having entered and perfected an appeal 
to the Court of Appeals from the final judgment entered in 
the above entitled cause on the .. day of March, 1936, and 
for its Assignment of Errors committed by the trial Court, 
says that the trial Court erred in the following particu¬ 
lars: ! 


1. In overruling defendant’s motion for a directed ver¬ 
dict at the conclusion of plaintiff’s evidence. 

2. In refusing to direct a verdict for the defendant at the 
conclusion of plaintiff’s evidence. 

3. In overruling defendant’s motion for a directed ver¬ 
dict at the conclusion of all the evidence in the case. 

4. In refusing to instruct the jury to return a ver- 
13 diet for the defendant. 

5. In overruling defendant’s motion to strike out 
the testimony of the plaintiff concerning the deformity and 
protrusion of her shoulder as the alleged result of injuries 
received in the accident. 

6. In permitting the witness, Pickens, to testify, over 
objection, as to the speed of his automobile while following 
the defendant’s bus for two miles before the accident. 

7. In permitting the witness, Pickens, over the objection 
of the defendant, to testify as to the speed of his autQmobile 
after he passed the bus of the defendant, and refusing to 


strike out said testimony. 

8. In permitting the witness, Drescher, to testify, over the 
objection of the defendant, as to the length of time it took 
the Secret Service car to pass the defendant’s bus. 

9. In permitting the witness, Drescher, to testify, over the 
objection of the defendant, as to his calling out to the bus 
driver as the Secret Service car passed the defendant’s bus, 
and refusing to strike out said testimony on motion of the 
defendant. 

10. In overruling defendant’s motion to strike out; entire 
testimony of the witness, Drescher, as immaterial and irrel¬ 
evant. 
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11. In permitting the witness, Mallon, to testify, over the 
objection of the defendant, that the driver of his car was 
obliged to honk his horn in trving to get the bus to move 


over,—to move over from the center of the road. 

12. In permitting the witness, Durno, to testify, over the 
objection of the defendant, as to the speed of Picken’s car 
when it passed defendant’s bus. 

13. In refusing to permit the defendant to read in evi¬ 
dence the account of the accident appearing in the 

14 New York Times under date of July 11, 1931, under 
the heading “Fairfax, Virginia, July 10.” 

14. In granting plaintiff’s Prayers Numbered One, Two 
and Three. 

15. In refusing defendant’s Instructions Numbered One, 
Four (a), Four (b), and Five. 

16. In overruling defendant’s objection to and refusing 
to strike out the reference made by counsel for the plaintiff 
in his argument to the jury as to the other cars and other 
actions, and the action of the defendant’s ous, with refer¬ 
ence to them. 

17. In charging the jury that the burden was upon the 
defendant to prove that the plaintiff was guilty of negli¬ 


gence. 

18. In overruling defendant’s motion for judgment non 
obstante. 

19. In overruling defendant’s motion for a new trial. 

20. Motion in arrest of judgment. 

HENRY I. QUINN 

W. H. 

Attorney for Defendant. 


15 District Court of the United States for the 

District of Columbia 

Friday, June 26, 1936. 

Session resumed pursuant to adjournment, Hon. Joseph 

TV Cox, Justice, presiding. 

***#***## 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, defendant by its attorneys 
submits to the Court its Bill of Exceptions taken at the 
trial of this cause, and prays that the same be signed and 
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i 

made of record, nunc pro tunc, which is hereby accordingly 
done. 

Designation of Record 
Filed May 8 1936 

* * • * * * * #!* 

Frank E. Cunningham, Esq., 

Clerk, Supreme Court of the 
District of Columbia. 

i 

The defendant in the above entitled cause, having per¬ 
fected an appeal to the United States Court of Appeals of 
the District of Columbia, hereby requests the Clerk of the 
Supreme Court of the District of Columbia to prepare a 
transcript of record in the above entitled cause to consist of 
and include the following papers and proceedings, 

1. Declaration of Wilhelmina D. Connor, Law Number 
81,954 

2. Plea to said Declaration. 

3. Declaration of Frank W. Connor, Law Number 81,953. 

4. Plea to Declaration of Frank W. Connor, Law No. 

81,953. 1 

5. Joinder of Issue, and Notice of Trial. 

6. Memo: Order consolidating causes 81,953 and 81,954 

for trial. M. 91/451 I 

7. Memo: Verdict of the jury. 

16 8. Memo: Motion for new trial and motion in ar¬ 

rest of judgment. 

9. Memo: Judgment of the Court on verdict and appeal 
noted fixing cost bond and supersedeas. 

10. Memo: Filing of cost bond. 

11. Bill of Exceptions. 

12. Assignment of Errors. 

13. This Designation. 

HENRY I. QUINN 

Attorney for Defendant. 

Copy of the foregoing Designation of Record acknowl¬ 
edged this 8th day of May, A. D., 1936. 

ALBERT W. FOX i 
H. L. McCORMICK S 

Attorney for Plaintiff. 
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Counter Designation of Reeord 
Filed Julv 2 1936 

********* 

The Clerk will plea se include in the record on appeal in 
the above cause the following: 

1. Oral motion of plaintiff of February 21, 1936, asking 
leave to amend. 

2. Minute entry of February 21, 1936, denying plaintiff's 
motion for leave to amend. 

H. L. McCORMICK 
ALBERT W FOX 

M 

Attorney for Plaintiff. 
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In the District Court of the United States 
for the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause Xo. 81954 at Law, 
wherein Willielmina D. Connor is Plaintiff and Old Do¬ 
minion Stages, Inc., a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District this 6th day of August, 1936. 

CHARLES E. STEWART, 

Clerk. 


(Seal) 


By CHAS. B. COFLIX, 

Assistant Clerk. 
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18 In the Supreme Court of the District of Columbia. 
Wilhelmina D. Connor, Bethesda, Maryland, Plaintiff , 


vs. 

Old Dominion Stages, Inc., a Corporation, 945 Pennsyl¬ 
vania Ave., X. W., Defendant. 


Law Number 81,954. 


Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed, Aug 6-1936. Moncure Burke, 
Clerk. 


Bill of Exceptions j 

BE IT REMEMBERED, That the above entitled cause 
came on for trial before Mr. Justice Cox, and a jury, on 
the 18th day of February, 1936, and was concluded on the 
21st day of February, 1936. This cause was consolidated 
for trial with Law Number 81,953, in which Frank W. Con¬ 
nor, husband of the plaintiff herein, was the plaintiff and 
the Old Dominion Stages, Inc., was the defendant; these 
were separate cases but tried together under an Order of 
consolidation. The plaintiffs were represented by Messrs. 
Albert W. Fox and Homer L. McCormick, and the defen¬ 
dant by Mr. Henry I. Quinn. 

THEREUPON, to maintain the issues on their part 
joined, the plaintiff, Wilhelmina D. Connor, testified in her 
own behalf that she was the wife of Frank W. Connor, the 
plaintiff in one of the cases, that she had been married 
twenty-six years and had two sons; that she has never 
driven an automobile; that she was riding in her husband’s 
automobile, and he was driving the same on the Virginia 
Hisrhwav between Alexandria and Fairfax, about two 
miles from Fairfax when a Greyhound bus hit the; car in 
which she was riding; that she had been invited by her 
husband to go on a week-end trip with President Hoover 
on July 10th to the President’s Camp at Rapidan; her hus¬ 
band was a newspaper man; that she did not help him in 
his newspaper work; that she had nothing to do with the 
driving or directing of the car; that the trip started from 
the front of the White House and the President’s car was 
first in line, then came the car with the Secret Service men, 
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and one with the President’s physician and secre- 

19 tary, then the Pickens’ car occupied by newspaper 
men, and her husband’s car last; they rode from the 

White House to the 14th Street Bridge into Virginia; the 
Pickens’ car was a Packard and Pickens was a newspaper 
man representing the Associated Press, and in the car with 
him w’as Paul Mallon, who represented one of the papers 
and a Mr. Durno, who was also a newspaper man; that the 
line up of the cars continued from the time they left the 
White House until the accident; that her husband’s car 
stayed about three times the length of the Court room be¬ 
hind the Pickens car, and she saw the bus just as the Pick¬ 
ens car passed it; she might have seen it sooner but she 
does not recall; her husband’s car was about one hundred 
feet back of the Pickens car when the Pickens car started 
past the bus; her husband’s car gradually caught up with 
the bus and her husband blew his horn again and again; 
that her husband’s car passed the bus and on to the road 
in front of the bus and then the crash came, and she does 
not know much after that; that she was dazed by the col¬ 
lision, and recalls Mr. Pickens and Mr. Mallon helping her 
into their car and to a doctor in Fairfax; she w^as suffering 
horriblv and was in a dazed condition; her collar bone 
broken, her leg hurt, her head kept getting larger it 
seemed, and she could not see very well; that she was in 
great pain and her whole body pained; the doctor gave a 
hypodermic, tied bandage around back and shoulder; she 
was put into automobile and taken to Emergency Hospital 
where nurse cur off her clothing; she w*as so badly hurt she 
could not stand being undressed, pain w*as too great in her 
head, shoulder, back and collar bone; prior to accident she 
had been very well; she was put to bed and questioned by 
the doctor; she was in great pain, her head hurt, her eyes 
seemed closed, collar bone gave intense pain as w’ell as 
shoulder and back; arrived at hospital about five or six 
o'clock; the interne dressed collar bone, placed brace 
across shoulder, which was held in position by straps under 
arms. Doctor Borden came in next morning to take care 
of collar bone, as he was a bone specialist; she w~as in hos¬ 
pital for ten days; Doctor Borden came every day; she 
was then taken to her home in Bethesda, Maryland, put 
to bed and the nurse Mrs. Elizabeth Osborne w r as 

20 waiting for her; she remained in bed at home for 
about seven w'eeks; Doctor Perry, her family phys- 


MW* 
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ician, treated her at home; Doctor Groover took X-Ray 
pictures; last saw Doctor Perry about three weeks before 
trial; Doctor Staughton and Doctor Charles W. Ross also 
treated her; she still suffers from her back and spine; she 
took care of her home before accident and enjoyed doing 
it, but is not able to do her household duties now; that she 
goes to Doctor Ross about three or four weeks for a series 
of treatments; back hurt so she cannot rest at ipght and 
neck hurts; there is a pressure there that renders her 
whole side helpless at times; she lost the use of her hand; 
and there are times when she was verv drowsy from pres- 
sure. She did not see name on bus at the time of accident; 
when asked to compare the condition of her shoulder with 
the conditon it was in before the accident the witness 
stated: 

“A. Before the accident it was absolutely straight. 
There was no protrusion there. Now the shoulder drops 
and pains and protrudes.” 

i 

WHEREUPON, counsel moved to strike out the answer 
of witness, on the ground that there was no claim for per¬ 
manent injury for any deformity or lack of mobility. The 
Court overruled said motion, and an exception was duly 
noted and allowed. 

On Cross-Examination plaintiff testified that $he was 
fifty-five years old; that the automobile in which she was 
riding with her husband passed the bus and got on to their 
right side of the road in front of bus and then the crash 
came; she does not know how far they were in front of the 
bus when they gained their own right side of the road; that 
they stayed on the macadam part of the road all the time 
they were passing the bus, and does not recall the wheels 
of her husband's car going off on the dirt shoulder or skid¬ 
ding, and does not recall that the husband’s dropped a little 
to the left and then swinging back onto the road, the car 
jerking and shooting across the road suddenly. 

“Q. Don’t you remember having a feeling, Mrs. 
21 Connor, that the car had gone off into the dirt, drop¬ 
ped a little to the left, and then your husband swing¬ 
ing back onto the road and then the car jerking and shoot¬ 
ing across the road suddenly? Don’t you remember that? 
A. No, I do not. 

Q. Would you deny that that happened? A. I don’t 
know. I don’t recall that. 
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Q. You don't recall it? Do you recall whether vour 
husband slackened the speed of the car after he passed the 
bus? A. I don’t know.” 

That generally they kept about one hundred feet back 
of the Pickens car while on that trip, and were maintain¬ 
ing about the same speed as the Pickens car; that she did 
not warn her husband to slacken the speed of the car; that 
she did not ask her husband to slow up; that they passed 
the bus practically immediately after the Pickens car 
passed it: that her husband's car got in front of the bus 
and kept on going. 

“Q. You got right in front of the bus and you kept on 
going south, and then the bus hit you ? A. Yes. 

Q. And your car was pointed straight down the road at 
that time; it was not at an angle? A. I can't recall. 

Q. Can you recall just about how far you traveled after 
passing the bus before the collision took place? A. No. 

Q. You did travel some little distance, though, didn't 
you, before the bus came up to you after you got over on 
your right side of the road? A. I really don’t 
22 know.” 

Next the plaintiffs gave in evidence the testimony 
of Frank W. Connor, husband of Wilhelmina (). Connor, 
who testified as follows: 

As a newspaper man he was assigned to accompany 
former President Hoover on a week-end trip to Kapidan 
Camp: there were five cars or automobiles on that trip, 
the President's car in front, followed by Secret Service 
car, the car occupied by White House physician and presi¬ 
dential secretary, the fourth car occupied by newspaper 
men and driven bv Bob Pickens of the Associated Press, 
that witness’ car followed Mr. Pickens car: party started 
from White House, went over Highway Bridge and on to 
Columbia Pike in Virginia, proceeded in the general direc¬ 
tion of Annandale and Fairfax; in Mr. Pickens’ car beside 
Pickens was George Durno representing International 
News Service, Charles Hurd and Paul Mallon, who had 
been assigned by their Associations or papers to accom¬ 
pany the President: that he was driving his car and his 
wife was riding with him: that near Annandale his car was 
about one hundred and fifty feet back of Pickens’ car; they 
did not stop at Annandale but proceeded toward Fairfax; 
at Annandale a bus headed in behind the President’s car; 
that Pickens’ car pulled around the bus, but witness did 
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not immediately attempt to pass the bus but gradually 
closed up distance between liis car and bus; when road was 
clear of traffic coming towards him he signalled bus by 
sounding horn several times and proceeded to pass the bus; 
before he got all the way past the bus he discovered his 
left wheels were off the cement, and he got safely back on 
the road clear and ahead of the bus and shortly thereaf¬ 
ter came the crash that knocked him off on the right side; 
that coming back from the left side of the road to the right 
he came at a mild angle; that a few seconds after he passed 
the bus the crash occurred; and his car made a complete 
somersault and landed upright headed back toward 
cement in the general direction in which they were 


23 coming; his car finally came to rest on the right side 
in a field off to the right side of cement,; and his 
wife’s body was resting on his right shoulder, and she was 
partly on him; before accident his wife’s general health was 


good. 

WHEREUPON, the witness was asked, “to tell us what 
if any physical defects she (the wife) had in her walk, or 
her arms, her movement, her body—prior to the accident,” 
to which question the witness was permitted to answer 
“No,” over the objection of counsel for the defendant; to 
which action of the Court an exception was duly taken and 
allowed; that witness’ wife handled all household matters 
before the accident, and since accident she attempts to do 
the lighter work but someone else has to do the other work, 
or heavier work; she will plan meals, and prepare some of 
them, continues to plan things like that; that she has per¬ 
formed no household duties for the last two months after 
the accident; she will prepare certain foods for meals, veg¬ 
etables for dinner or meat for the oven or anything that 
does not require any serious physical effort, and looks af¬ 
ter other lighter tasks such as making beds and probably 

handling the dust rag. 

On Cross-Examination witness stated both left;wheels 
of his car got off the concrete. 

“Q. When they got off did you lose control of the car 


at all? A. Momentarily the front left wheel slipped on 
the grass and dirt. 

Q. On the grass? A. The wet grass and dirt. 

Q. The left front wheel, that was? A. The left front. 

Q. What happened when it slipped? What course did 
the car take? A. Just proceeded a little further off the 
road. I managed to get it back on the cement. 
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24 Q. Assume this to be the bus. Had you gotten 
past the front of the bus? A. I was pretty well 

past the bus before my— 

Q. Before your wheels went off ? A. Before the wheels 
went off. * * * 

Q. And when you found the front wheels pulling fur¬ 
ther to the left you turned quickly, didn’t you, turned the 
steering gear to get back on the road? A. As a matter 
of fact, I turned—the moment I found mvself off I turned 
to get back on the road. At that moment I was clear of the 
bus and found myself off and turned to get back on the 
road.” * * * 

Q. And when you started back what happened? A. 
Well, I came right up on the cement headed for the right 
side of the road. 

Q. And your car didn’t skid or anything, did it? A. 

The cement was drv. The car didn’t skid at all. 

Q. The dirt on the side was wet, wasn’t it; it was 

muddy? A. Yes, but I was up off that in a moment. 

Q. But didn’t your left wheels go into that dirt or mud? 

A. Certainlv. 

* 

Q. Now, I ask you, when you went to turn from the wet 
dirt or mud up on the concrete, if your car didn't skid any? 
You say Xo? A. Didn’t skid when I came up on the con¬ 
crete. 

Q. And you didn’t skid at any time after you came up on 
the concrete? A. Xo, sir. 

Q. You didn’t lose control of your car for a minute? A. 
Xo, sir. 

Q. And then you came right back on your side of 

25 the road, did you, in front of the bus? A. I headed 
for my side of the road just as I would in passing 

any machine. 

Q. You headed for your side of the road and you made 
vour side of the road: is that correct? A. Yes, sir. 

Q. And you straightened out and continued south? A. 
Xo, sir. Before I was entirely straightened out I was 
struck by the bus. 

Q. When you came up to pass the bus you were going 
faster than the bus, weren’t you? A. Yes, sir; I was over¬ 
taking it gradually. 

Q. And you increased your speed to go by the bus? A. 
Somewhat, necessarily. 
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Q. And you continued at that speed going by the bus, 
didn’t you? A. Yes, sir. 

Q. And you continued at that speed as you came back 
on your side of the road, didn’t you? A. Certainly. 

Q. Had you gotten in front of the bus when you were 
struck? A. Yes, sir; the bus struck me. 

Q. Right smack in the rear? A. I wouldn’t say right 
smack in the rear. 

Q. What part of your car did it hit ? A. I would think 
it was more over towards the right rear corner. 

Q. But it was the rear part of the car, wasn’t it? A. 
Yes, sir. 

Q. Didn’t hit you on the side? A. Absolutely 
26 not. 

Q. Or on the right rear fender? A. Absolutely 
not. I 

Q. And was the collision a severe one? A. It certainly 
was. 

Q. And what happened to your car? A. It was dumped 
forward off the road, turned over in flight, landed in a 
held off the road. I 

Witness testified that a police officer came to the scene of 
the accident and talked very briefly to him about the acci¬ 
dent. I 

Q. Didn’t you tell him that you didn’t consider the bus 
driver entirely to blame, but you did not want to take the 
entire blame yourself ? A. I don’t recall ever having said 
that to anybody. ; 

Q. Did you put the blame on the bus driver then to the 
police officer? A. Did I put the blame on him? 

Q. Yes. A. I don’t know that I was passing judgment 
on it at all at that time. 

Q. Didn’t you think you were called upon to make a 
complaint to the police officer that this bus ran right up on 
you after you had gotten back on your side of the road? A. 
Well, I don’t know that it was incumbent upon me to file 
complaint.” j 

“Q. Why did you attempt to pass him, if he had not 
gotten over? A. My responsibility was to get by? 

Q. Your responsibility was to get by? A. Yes, sir, my 
duty was to accompany the President. 

Q. No matter what happened? A. No matter what 
happened, if it was physically possible. 
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Q. Whether it was dangerous to get off the road or go 
off into the mud, or not you were going to take a chance 
were you? A. I was going to do my duty if it was 

27 humanly possible to do it. ’ ’ 

That there was room to pass when he started, as he 
was on the cement when he started bv the bus, that he knew 
it was always dangerous to get off on the muddy shoulders 
as mud is not so good for automobiles; that he did not re¬ 
duce his speed when he tried to get back on the macadam 
from the muddy shoulder as he was trying to get there and 
keep clear of the bus and he succeeded in getting back clear 
of it; that he made sure that he was safely ahead of the bus 
when he started back to his side of the road; that he could 
not tell how far he was ahead of the bus when he got back 
to his own right side of the road; that he was on the right 
of the center of the road when the accident happened—that 
he was on the right side in front of and ahead of the bus 
when struck, and collision knocked his car off to the right 
of the road; that he was about one hundred feet back of the 
Packard car when the Packard passed the bus; that when 
the road was clear of oncoming traffic he started to pass 
the bus and succeeded in passing it; that the Packard was 
going pretty fact when it passed the bus, and may have 
been one hundred or one hundred and fifty feet ahead of 
the bus when accident happened; that the bus did not hit 
him on the side, and there was a dent in the rear of his car, 
that he examined his car sufficiently at scene of accident 
and later at garage, and that he did not observe very much 
damage to his fenders; identified photograph of his auto¬ 
mobile after the accident, and thinks it correctly represents 
picture of his car from the right side view as near as he can 
tell now. (Photograph was marked Defendant’s Exhibit 1 
for identification); that he did not touch the bus when he 
came back on the road; he denies that the collision 

28 was very slight or that his car was skidding at the 
time of the contact, he stated that there was evi¬ 
dence of a heavy impact in the rear of his car; that the up¬ 
right of the frame was bent over; that his car had turned 
over and the top of it hit the ground when turning and that 
the whole body was knocked out of true. 

And next the plaintiffs to further maintain the issues on 
their part joined gave in evidence the testimony of Robert 
S. Pickens, as follows: 
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That he accompanied the Presidential party on its trip to 
Rapidan on July 10th, 1931. The President’s car was 
first in line, followed in order by Secret Service Car, car of 
President’s Secretary and Physician, the witness’ car and 
the car driven by Mr. Connor. Witness was driving Pack¬ 
ard Super Eight, that he was representing the Associated 
Press, and with him in his car was Mr. Durno of the Inter¬ 
national News, Paul Mallon of the United Press, and 
Charles Hurd of the New York Times; at Annandale, Vir¬ 
ginia, there is a junction with another road which comes 
in from Alexandria, and goes on to Fairfax; at Annandale 
the President’s car turned into the road running from Al¬ 
exandria to Fairfax and a bus came right in behind the 
President’s car and cut off the Secret Service car; that 
the time came when witness passed the bus, and at that 
time the Connor car was just behind him; that they trailed 
the bus for two or three miles, following right behind it; 

that as soon as secret service car and Mr. Rickey’s 
29 car got by witness pulled right behind bus; probably 
fifty or one hundred feet behind; that during the 
couple of miles that he drove along behind the bus there 
was very little difference in their relative positions, as he 
was driving to get by the bus; that he looked at his speed¬ 
ometer. The witness was then asked: 

“Q. What did your speedometer say?” 

To this question counsel for the defendant objected on 
the ground that the speed of the car of the witness while 
he was following the bus for two miles was not pertinent to 
the case, and plaintiff was proceeding on a so-called stat¬ 
utory negligence based on the claim that the defendant had 
violated a law requiring the bus to limit its speed to thirty 
miles an hour and said law had not been produced or es¬ 
tablished; said objection was overruled and an exception 
was duly taken and allowed, and the witness answered that 
he was running from fifty-five to sixty miles an hour. 

“Q. As you passed the bus, Mr. Pickens, did yoti look 
at your speedometer? A. Just after I got by, yes. 1 

Q. What did it say at that time? A. Sixty-two miles. 

Q. You pulled up in front of the bus. After you pulled 

in front of the bus— 

Mr. Quinn. Now, just one minute. I had objected to 
that once before, and I want my objection to go— 

The Court. As to the speed, I will let that go in. 
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Mr. Quinn.—to the entire testimony about his speed, and 
I move to strike out his answer.’’ 

That after he got by the bus he saw in the mirror the 
Connor car pull around and start by the bus, and at that 
time witness was about one hundred to one hundred and 
fiftv vards ahead of the bus; that he saw the Connor 

30 car start around and get around and pull over to the 
right hand side of the road and then there was a 

terrific crash which he could hear in his car and the Con¬ 
nor car apparently turned over twice; but he was unable 
to be certain about that; that he stopped and went back to 
render assistance and Mr. Connor was helping his wife 
out of the car; that at that time the Connor car was to the 
right of the road and facing the road on its four wheels, 
sitting there just bobbing up and down; Mrs. Connor was 
taken in his car to a doctor’s office at Fairfax; that she 
was obviouslv hurt and was livsterical and her shoulder 

V * 

was obviously out of place and she had lost one of her 
shoes; that he found her shoe and put it on her and then 
drove to Fairfax, and they helped her into the doctor’s of¬ 
fice, but she was talking. 

On Cross-examination witness stated that he saw the 
Connor car when he was passing the bus and it was on the 
macadam and to the best of his knowledge never got off 
the macadam; that he never saw it slip off the macadam 
and slide to the left; that he does not know whether the 
dirt shoulder was wet or muddy. 

“Q. When it passed that bus what did it do, pull up on 
its right side of the road again? A. Yes. 

Q. Got out in front of the bus? A. Well, the bus hit it 
just as it was pulling into its side of the road, hit his car 
just as it was— 

Q. Or his car hit the bus, which? A. Well, I wouldn’t 
sav his car turned around and hit the bus. 

Q. Did his car come in at an angle toward the following 
bus? A. I don't know how else it could come in. 

Q. Was it coming in at an angle at the time it struck? 
A. Yes, it was angling over to its own side of the road. 

Q. Well now, did it get over on its own side of the road, 
and in front of the bus before the collision took place? A. 
That I couldn’t say, because, after all, I was driving my 
car.” 

That Connor’s car was naturally going faster than 

31 the bus when it passed it, and he did not see the bus 
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doing anything to increase its speed and didn’t see 
the Connor car slow up at all; Mr. Hurd was sitting in the 
back seat of witness’ car on right hand side; witness was 
seated on left hand side of his car which was a closed car, 
and Mr. Hurd and Mr. Mall on in the rear seat were watch¬ 
ing out of the rear window but not enough to obstruct the 
view of the witness. 

And to further maintain the issues on their part joined 
the plaintiffs gave in evidence the testimony of George C. 
Drescher, as follows: 

That on July 10th, 1931, he was a Secret Service Agent 
attached to White House and accompanied the President 
and some newspaper men to Rapidan on that day. That at 
the intersection of Annandale and Falls Church road the 
bus travelling in the same direction as their car, cut in be¬ 
tween the President’s car and the Secret Service car; that 
car witness was in circled the bus, and he watched the bus; 
it took anywhere from three-quarters of a mile or a mile 
before they could get around the bus, circle the bus and 
get back in the proper position in front of the President’s 
car. 

WHEREUPON, counsel for the defendant objected to 
the witness testifying as to how long it took them to get by 
the bus and the following occurred: 

“The Court. Well, it is like a lot of the other things that 
happened. They drove up there and they are going on. 
The convoy was moving along. 

Mr. Quinn. It could not help the jury any as to how 
long it took them to go by. We have to go into the con¬ 
dition of traffic that was approaching or going one way or 
the other at the time they went by. j 

Mr. McCormick. Here is a condition that existed just 
before this accident. Here is a row of several cars. This 
car cuts into it. . . j 

The Court. We have been going into it, as show- 
32 ing the procession. 

By Mr. McCormick: 

Q. What happened as you went by the bus ? A. As we 
went by the bus, as is the usual custom, I waved the man 
down and says, “Take it easy there, buddy. The Presi¬ 
dent of the United States,” I said. 

Mr. Quinn. I object to all this. 
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Q. And what happened with reference to the bus? 

Mr. Quinn. I move to strike that out, if the Court please. 

The Court. What he said to the bus driver? 

Mr. Quinn. Yes, what he said to the bus driver about 
the President of the United States— 4 ‘take it easv”. 

Mr. McCormick. I think it is significant. 

Mr. Quinn. What is significant about it? 

The Court. It was a warning that other cars were com¬ 
ing or something. I will let it go in. 

Mr. McCormick. Yes, here is a warning that here is a 
party. Xow let us see what the bus did in response to that. 

Mr. Quinn. If the Court please, we are not charged with 
hogging the road or failing to pull over. 

Mr. McCormick. I think you are. 

Mr. Quinn. Or failing to keep on the right side of the 
road. 

Mr. McCormick. I think vou are. 

%> 

Mr. Quinn. We are not. Read the simple language in 
that declaration. 

The Court. We want to keep that in mind, just what the 
charge is. 

Mr. Quinn. That is the whole trouble. This thing has 
been sroiiiE: far afield. 

Mr. McCormick. You raise the issue of whether 
33 or not— 

Mr. Quinn. We did not raise the issue at all. 

Mr. McCormick. You raised the issue of whether or not 
vou drove over on the right hand side of the road; raised 
it in the plea, raised the issue yourself. 

Mr. Quinn. I didn’t do any such thing. The one who 
drew the pleas before I was in the case was referring to 
your charge of duty. 

The Court. We are not getting anywhere talking about 
it. Let us pick out the charge. 

Mr. Quinn. Here is the language of the declaration. The 
only charge in this declaration is that while this lady was 
a passenger this bus, being driven by our agent, ‘the driver 
of the automobile in which plaintiff was a passenger sig¬ 
nalled to the driver of said motor bus of the defendant that 
said automobile would pass said motor bus, and that there¬ 
upon the automobile in which plaintiff was a passenger 
passed said motor bus of defendant, and when said auto¬ 
mobile was safelv clear of said motor bus the said automo- 
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bile proceeded to the right side of said highway, and upon 
reaching the right side thereof and while moving at a rate 
of speed of at least thirty-five miles per hour the said motor 
bus of defendant, while running a a rate of speed in excess 
of thirty miles per hour, ran into, collided with and over¬ 
turned said automobile.’ 

There is no charge there that -we did not give way. They 
said that they got safely by. 

The Court. There could not be anything bearing on this 
question unless it be the question as to whether the motor¬ 
ist had reason to expect that anybody would be passing at 
this particular time. 

Mr. Quinn. But that has nothing whatever to do 
34 with this, because it is not charged here that we did 
anything or know anything about him refusing to 
give clear passage. According to his story, we gave it to 
him. He got safely by. Now, all of this matter as to what 
might have occurred— 

The Court. They didn’t particularly charge the man 
with passing, but the charge is— i 

Mr. Quinn. After he got past and got in front of him 
and on the right side of the road. 

The Court. That is the theory. 

Mr. Quinn. That these things happened—all those 
things that happened down the road and this Presidential 
party going on a fishing trip I submit are just matters 
foreign to this case, and the only thing it could do would 
be to prejudice this defendant in the minds of the jury, if 
the jury was the type that would allow itself to be preju¬ 
diced, by giving the idea that he was interfering with the 
President. 

The Court. We are talking about a whole lot of thins 
that are not in the case here. The question is we just want 
to merely picture the situation there to know what the man 
on the bus knew when these people were passing. If he 
had heard the signal it would be the same thing. And how 
they acted, whether as reasonable men, when they passed. 
Nothing happened here in advance, unless it was some 
thing to apprise him of other care in this procession. 

Mr. McCormick. It does. 

The Court. He might have had to act with more notice 
in that case. 

Mr. McCormick. It places the bus in a definite place. It 
advises the bus driver that here is a convoy of cars. 
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The Court. And that is vour theory; I took it from vour 
opening statement that that was it. 

Mr. McCormick. It advises him that there was a convoy 
coming along here—not just one, but a convoy. 

The Court. I think I will let it go in for that purpose.” 

Mr. Quinn. If your Honor please, I most em- 
35 phatically object to this, and I say that the only ten¬ 
dency of this is to prejudice the jury. Think of the 
picture. The President did not go there with a state police 
escort. He gave notice to no one that this was a presi¬ 
dential party. 

The Court. It would not make anv difference whether it 


was a presidential party or a funeral party. 

Mr. Quinn. I don’t care what it was. I am not sup¬ 
posed to pay any attention to somebody who sticks his 
head out of a window and calls something to me going down 
the road. This presidential party could have had a police 
escort if they wanted to. It could have given some notice. 
But all of this places this bus in the position of having in¬ 
terfered with a presidential party. 

The Court. Xo, that is not the question here at all. The 
question is whether or not he acted properly when he had 
reason to believe this man was passing. 

Mr. McCormick. Certainly. 


Mr. Quinn. This plaintiff himself has testified that he 
passed the bus safely. Of course he knew he was passing. 
He could see him. 


The Court. According to your theory, the bus might 
have slowed up and let him go out of the way, I don’t know. 
I don’t know just what the situation was, whether the bus 
man was expecting to get by. Those cars passing at such 
rates, it might have happened mighty fast. 

Mr. McCormick. It all happened just like that. 

The Court. Tf that is what you were doing, you were 
warning the other cars. 

Mr. McCormick. That is it exactly. 

•» 

The Court. I will admit it and give you an exception. 

Mr. Quinn. Xow, listen: if that is all they want, 
36 that they were warned that other cars were passing, 
and they want to be fair about this whole thing, we 
concede that we knew cars wanted to pass us and we con¬ 
cede that we knew this plaintiff was passing us. 

Mr. McCormick. As part of this convoy? 

Mr. Quinn. As part of what? 
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Mr. McCormick. As part of this convoy? 

Mr. Quinn. No, not as part of a convoy. And they are 
talking about a 4 convoy’—there wasn’t anybody being con- 
voyed. i 

The Court. Well, I don’t know whether that is material 
or not, but I will give you the exception and let you put in 
testimony, if that is what you are covering. : 

Mr. McCormick. That is all. 

Mr. Quinn. All right. Your Honor allows me an excep¬ 
tion. i 

By Mr. McCormick: 

Q. Answer the question will you please, Mr. Drescher? 
A. Yes. As we passed the bus, why, I waved my hand to 
the bus driver and called out to him, as I stated before, 
‘‘The President and his party. Take it a little easy”—and 
stuck out my five fingers, demonstrating to him. Now’, 
whether he realized what I was demonstrating toihim, that 
there were five other cars in the caravan that w’as travel¬ 
ing with him also, why— 

Q. What did the bus driver do? 

Mr. Quinn. Just a minute. Don’t pass that over. How 
many, five cars were following vou? 

The witness. Five. 

Mr. Quinn. All right. 

By Mr. McCormick: 

Q. What did the bus driver do at that time? A. Why 
he looked at me and then I turned around and watched. I 
had one foot out on the running board with the door 
37 open—it is an open car, touring car—and watched 

until the car— 

Q. What did the bus driver do?. A. He continued to 
travel along with us, but we had to go over to the side of 
the road practically putting two of our wheels almost off 
the road to get past him. 

Mr. Quinn. Now, if the Court please, I move that all of 
this go out, vdiat they did to get by. 

The Court. Yes, I think it will go out. 

Mr. Quinn. It is entirely foreign to this case. 

Mr. McCormick. I have no objection. 

The Court. It may go out. 

Mr. McCormick. Yes, I have no objection. You may 
examine.” j 
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On Cross-Examination witness said there were five cars 
following his car, and that after his car passed the bus 
they w~ent ahead and caught up with the President’s car, 
and after they went by the bus he turned around to see that 
the car of the President’s secretary got by and saw that it 
did get by; that after the Secretary’s car passed the bus 
the witness business was finished. 

WHEREUPON, counsel for the defendant moved to 
strike out the entire testimonv of the witness as being im- 
material and irrelevant. Said motion was overruled bv the 

mt 

Court and an exception was duly noted and allowed. 

And to further maintain the issues on their behalf joined 
the plaintiffs gave in evidence the testimonv of Charles 
Hurd, as follows: 

That he was a newspaper correspondent, and on the 10th 
of July, 1931, was a member of the Washington Staff of 
the New York Times. On July 10th he was assigned to 
accompany President Hoover on a trip to his camp at Rap- 
idan for the week-end; he was in the car driven bv Mr. 
Pickens as was George Durno and Paul Mallon; that he 
was in the rear seat on the right side and Mr. Mallon was 
also in the rear each. Mr. Durno was seated in front 
38 next to Mr. Pickens; that he saw the bus when it was 
on the highway ahead of the Pickens’ car, that they 
came up behind this bus, “all of us were traveling at a 
rather high rate of speed, and we got around the bus our¬ 
selves safely,” Pickens’ car got off the road slightly in 
order to get around the bus; as they passed the bus they 
picked up some speed and got a ways ahead of it about one 
hundred or two hundred feet: that he was looking out the 
rear window to see if Mr. Connor would get around safelv; 
Mr. Connor was driving a very light car and witness saw 
him come around the bus and get back on the highway and 
come back to a position in front of the bus, and then there 
was a crash, and his car turned over—<loes not know 
whether it turned over once, twice or three times; that he 
spoke to Pickens and he stopped his car and turned around 
and went back to the accident; they helped Mrs. Connor out 
and the others, in which car witness was riding, took her to 
the next village while witness stayed with Mr. Connor; 
Connor’s car was on West side of the road upright on 
wheels—off the road about ten or fifteen feet and facing 
the road; Connor’s car was badly smashed up, glass was 
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broken, dent in the body and rear end, and the fenders were 
damaged. 

On Cross-examination witness testified as follows: 

That Connor was driving a light car; that he saw Con¬ 
nor’s car go off the road when passing the bus. That he 
could not say unqualifiedly that the Connor car got out of 
control but he would say that it ‘ 4 jounced around” and 
Connor obviously had a difficult time keeping it in control, 
but he got back on the roadway; that it did not come back 
on the roadway at a mild angle and it could not come mild 
at the speed it was traveling. “It came back on the road at 
a high speed in front of the bus.”; The car wiggled and 
zigzagged as if he, Connor, was having a difficult time, and 
this occurred just as he was passing the bus; that he saw 
his car get into approximately a position in front of the bus 
as he was trying to swing it clear. He could not say 
whether he was just getting back into the traffic lane or 
whether he had gotten, but that he knows he was in front 
of the bus; that is the reason he could not concede 
39 that Connor’s car was out of control, as he could not 
come back with his car in its proper position if he 
had been completely out of control; the bus apparently hit 
him on the rear; that he looked casually at the bus when 
they drove up at the scene of the accident and did not notice 
anvthing wrong with the bus in anv way to indicate a col- 
lision; that his recollection is that there was quite a dent 
at the right rear of Connor’s car; the photograph, defen¬ 
dant’s Exhibit for Identification One was shown to witness 
and he testified that it approximately represented the con¬ 
dition of the Connor car, but said the photograph did not 
show the part of the car where he recalled there was a 
dent; that he saw policeman talking to Mr. Connor but did 
not hear what Mr. Connor said; that it is true that the Con¬ 
nor car got off the road into a soft shoulder, and Mr. Con¬ 
nor was apparently having trouble controlling the; car as 
the car was “shimmying”, or in other words, careening; 
that thev were about one hundred and fifty feet ahead of 
the Connor car when he noticed that it was “shimmying” 
as it was rather obvious; that after the accident happened 
Mr. Pickens asked him how it happened; Pickens asked 
Mallon and the witness how it happened, and they asked 
Mr. Connor. 
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“Q. You asked Mr. Connor how it happened? A. Well, 
you see, it was necessary on that particular day. This was 
news. * ’ 

That they were interested in getting a news story on what 
they call a “stick”, as it had to be recorded, because there 
was an accident to the car traveling with the President; it 
was nothing into which they would go into detail; that he 
would turn this story into his paper and so did Mallon; 
that the Washington News, which is a Scripps paper ser¬ 
viced by the United Press, and Mallon worked for the 
United Press. That he did not read the news item in the 
Washington News the next dav. 

On Re-Direct Examination—witness testified that the 
right hand wheels of the bus, at the time the Connor car 
was passing were about four or five feet from the right 
side of the road. 

On ReCross-Examination witness testified that he 
40 phoned in a little news item, or phoned to his Bureau 
in Washington material for a brief item that there 
had been a collision; that was the Washington Bureau of 
New York Times; he assumed that the article appeared in 
the Times the next dav but he never looked in the files for 
it; the article would appear on July 11th, the morning fol¬ 
lowing the accident and it would be a general storv; what- 
ever story appeared in the New York Times the following 
morning would be the result of his telephoning it to the 
Washington Bureau. 

And to further maintain the issues on their part joined 
the plaintiffs gave in evidence the testimony of Paul Mal¬ 
lon, as follows; 

That he is a newspaper man and that on the 10th day of 
July, 1931, he was covering White House for United Press, 
accompanying President Hoover on trip to Rapidan on that 
date; lie was riding in the car of Mr. Pickens and was in 
back seat with Mr. Hurd, and they trailed the motor bus 
for several miles and then passed it; witness was then asked 
as follows: 

“Q. Can you tell us about the circumstances under which 
you passed that motor bus? A. Well, the bus was—” 

WHEREUPON, counsel for defendant objected to the 
said question as seeking to elicit circumstances not germane 
to the issues in the case; such objection was overruled, ex¬ 
ception was duly noted and allowed. The witness then an- 
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swered that they were traveling in a train of cars, a motor¬ 
cade of cars, with the President at the head of the motor¬ 
cade as usual, and secret service car and Larry Bichey’s car 
and others behind it, and “we honked our horn behind the 
bus trying to get it to move over.” 

“Q. Move over where?” 

Again counsel for the defendant objected to the question 
and to the testimony given and sought to be elicited as to 
the action of the bus at that time, on the ground that the 
same were not germane to the issues in the case and could 
only tend to prejudice the defendant in the eyes of 
41 the jury; said objection was overruled by: the Court 
and an exception was noted and duly allowed; wit¬ 
ness was then permitted to answer the question and testi¬ 
fied that they honked their horns to get the bus to move over 
from the center of the road; and going at a very rapid rate 
of speed, they finally did pass the bus and when they were 
one hundred to one hundred and fifty feet beyond it, they 
heard Connor blowing his horn back by the side of the bus; 
witness looked back through the back of the car and just 
at that time Connor was just past the buas and was coming 
over to the center of the road or to the right hand side of 
the road and the bus hit him and he turned over; that he 
saw the sun shining on the mud on the bottom of Connor’s 
car when it was upside down in the center o? the road, 
bright yellow mud, and then the Connor car turned over 
again and went off the road on the right hand side; that 
when they went back to scene of accident Connor’s car was 
about fifteen to twenty feet off the road on the right hand 
side; thev took Mrs. Connor to a doctor near Fairfax. 

On Cross-examination witness testified when he looked 
back the Connor car was passing the bus, and he then saw 
it come back to its right side of the road; part of Connor’s 
car was on the right side of the road, the front part, be¬ 
fore the collision took place, the Connor car was on the 
macadam when it was passing the bus and no part of it was 
off the cement; Connor’s car was just completing the pass¬ 
ing of the bus when he first saw it; Mr. Hurd was looking 
back at the same time; he is not sure that the left wheels of 
the Connor car were off the macadam at any time; he did 
not see the Connor car “shimmying” as if it was out of 
control; at the time he saw the mud on the botton of Con- 
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nor’s car the Pickens car was going at a very rapid speed 
of about fiftv or sixtv miles an hour and he could see the 

mt * 

sun shining on the bottom of Connor’s car as it was turn¬ 
ing over; that the Connor car then came back on its wheels 
and turned over again, and went off the road into the field; 
that at the time lie saw it turning over the first time on the 
macadam road the front of the car was pointed toward the 
right hand side of the road; that he was connected 
42 with the United Press Association which served the 
Washington Daily News; that he reported to acci¬ 
dent to his paper and gave them the facts; he assumes that 
they published a story based on what he told them but does 
not believe he saw the story in print; he telephoned in the 
story to the United Press Headquarters in Washington, and 
thev furnished it to the Washington Dailv News; the wit- 
ness was shown the copy of the Washington Daily News of 
Saturday, July 11th, 1931, and asked to read the article con¬ 
cerning the accident which appeared therein; after reading 
the article he denied that he furnished the information con¬ 
tained therein to the United Press; that the Press Associa¬ 
tion was a reliable Association but all of them make mis¬ 
takes; that when he phoned to the United Press a story of 
this accident he did so in order that they would have the 
information available to give to their clients, one of which 
was the Washington Daily News; that the story appearing 
in the paper exhibited to him was not marked “United 
Press;” that after reading the article his memory was not 
refreshed to the effect that the Connor car “slipped off the 
edge of the concrete and skidded into the bus; “that the 
car may have had to come off the road to pass the bus but 
he was not sure about that; the car did not skid into the 
side of the bus; that when they phoned a story to the United 
Press no record is kept of it, but they tell somebody who 
is a rewrite man and he sits down and writes it, but it does 
not alwavs come out the wav vou tell it. 

v * * 

“Q. But the essential facts are stated, are they not? A. 
Well, there have been a lot of libel suits based on the fact 
that thev get them wrong.” 

(The copy of the Washington Daily News was thereupon 
marked defendant’s Exhibit 2 for identification). 

And to further maintain the issues on their part joined 
the plaintiff gave in evidence the testimony of George E. 
Durno, as follows: 
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That he was a White House correspondent for the Inter¬ 
national News Service, and accompanied President Hoo¬ 
ver’s party to Rapidan on July 10th, 1931, and was riding 
in the car driven by Bob Pickens, witness ^was in the 
43 front seat and Paul Mallon and Mr. Hurd were in 
the rear seat; that there came a time when he saw a 
bus of the Old Dominion Stages ahead of them ; that they 
trailed the bus for several miles; that while they were trail¬ 
ing the bus he looked at the speedometer and saw that they 
were going about fifty or sixty miles an hour; that they 
were about one hundred or more feet ahead of the bus when 
the accident happened; that he did not see the accident; 
witness was asked as to the speed of Pickens’ car when it 
passed the bus, to which counsel for defendant objected, the 
Court overruled the objection, exception was duly noted 
and allowed; witness then answered that they were going 
a little over sixty miles an hour when they passed the bus. 

On Cross-Examination witness stated that he went back 
to the scene of the accident but did not notice any marks on 
the road; that he saw Mr. Connor later, but does not recall 
whether or not Connor told him his car had skidded. He 
recalls that occupants of the Pickens’ car, including him¬ 
self, and Mr. Connor, talked about the accident that eve¬ 
ning at the Doctor’s office at Fairfax, and that Mr. Hurd 
told him what he had witnessed but he does not recall the 
details of the conversation. He recalls that Hurd said that 
the car was brought back on to the road in front of the bus, 
but does not recall whether he said it skidded or not. 

“Q. Did Hurd say that he skidded it? 

Witness. He said that after Connor’s car got by the 
bus it was brought back in front of the bus. 

Mr. Quinn. When he came back off the dirt shoulder of 
the macadam. 

Witness: When he came back on the road after he got by 
the bus.” 

Witness believes Hurd said something about ; Connor 
having difficulty controlling it. 

4 4 Question. And did he tell you that when he finally suc¬ 
ceeded—that is Connor—that when he finally succeeded in 
heading the car back on the concrete paving the soft ground 
and the concrete, projecting concrete, threw it almost cross¬ 
wise to the road? Answer: Threw it in front of the bus? 

Question: Yes. Answer: Substantially.” 
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After certain medical testimony which counsel for 
44 the defendant does not consider germane to the issues 
on this appeal, the plaintiffs announced their case 
closed and counsel for defendant moved the Court to direct 
a verdict on behalf of the defendant on the ground that 


there was no evidence produced by plaintiff to show a viola¬ 
tion of a statutory duty with reference to speed as charged 
in the Declaration, and there was no proof of negligence on 
the part of the defendant as charged in the Declaration, 
which motion the Court denied, an exception was duly noted 
and allowed. 

WHEREUPON, the defendant to maintain the issues on 
its behalf joined offered in evidence a copy of the New 
York Times of Saturday July 11th, 1931, produced from the 
official files of the Congressional Library showing the ac- 
count of the accident, on the basis of the testimony of the 
witness Hurd that he phoned in an account of the accident 
to his paper from Fairfax, and the article in the New York 
Times appeared under the heading “Fairfax, Virginia, 
July 10th" for the purpose of showing that the account in 
the paper carried an entirely different story as to how the 
accident happened than portrayed by the testimony of the 
witness, Hurd, and that the said newspaper article was in 
substance exactly what the witness, Durno testified that 
Hurd told the driver of the Pickens' car in Durno’s presence 
at the Doctor's office in Fairfax; that said offer of proof 
was denied by the Court and permission to introduce and 
read said article in evidence was refused, and an exception 
to the Court’s ruling was duly noted and allowed. 

WHEREUPON, to maintain the issues on its part joined 
the defendant gave in evidence the testimony of Louis L. 
Finks. 


That he is a Policeman for Fairfax County, Vir- 
45 ginia, and was such policeman on July 10th, 1931; 

that he went to the scene of the accident involved in 
this case; that at the scene of the accident he saw Mr. Con¬ 
nor, one of the plaintiffs, and also the driver of the bus and 
some other people standing around; the bus was parked on 
the road that runs East and West and was on the North 
of the bus’ right side of the road: it was right on edge of 
the road and the right dual wheel was off the concrete; that 
he asked Mr. Connor how the accident happened, and he 
said he was attempting to pass the bus, the bus crowded him 
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off the road and he lost control of his car because he was 
crowded off into the soft shoulder; that he said he swung 
across in front of the bus and the bus hit him and turned 
him over; that Connor said to him that when he was coming 
back on the road, “the edge of the concrete kinder hooked 
in his tires and caused him to swerve across the road in 
front of the bus;” the witness examined the road for marks 
and found tracks on the soft dirt shoulders of the road and 
there were some mud tracks where he (Connor) had come 
out of the mud onto the concrete; which looked like a car 
had gradually come around to almost within right angles 
of the road; that about thirty or thirty-five feet to the rear 
of the bus were tracks of his right dual wheels off the con¬ 
crete of the road on the shoulder; that the front of the bus 
at the time witness got there was about a bus length beyond 
the point where the Ford car was being pushed out of the 
field; that Connor in substance stated to him that the bus 
driver was not entirely to blame but that he did not want 
to take the entire blame himself; that there were no marks 
on the center of the road to indicate that the automobile had 
been turned off on the road in front of the bus; there was 
just some skid marks across the road that made an arc 
across the road—entirely across the road; that the skid 
marks were like a car had turned sharply to the left and 
made a mark on the road, like the tire was locked; the marks 
were more of a sideways skid and went straight across the 
road; they were at an angle on the left hand side but grad¬ 
ually turned to a right angle at the edge of the road; the 
car track from the left wheel of the Connor car started at 
the left edge of the concrete, and at one place it was about 
two or three feet from the edge of the concrete; that was 
the furthest point that the left wheel got from the 
46 concrete; that then the marks came gradually toward 
the concrete until it got to the edge of the concrete, 
and when it reached the edge of the concrete it swerved 
sharply and came across the road; he thinks it was some¬ 
thing like about thirty steps back of where the bus was 
standing to where the car tract had left the concrete, that 
is about thirty small steps not strides; that he noticed the 
front of the bus and could not see any marks on it to indi¬ 
cate a collision; that there was no damage to the rear part 
of the body of the Ford (Connor’s car) to indicate that 
anything had struck it from the rear; and the damage was 




38 OLD DOMINION STAGES VS. WILHELMINA D. CONNOR 


on both sides, fenders and running board, and the side of 

the bodv and the windshield was cracked. 

•> 

On Cross-Examination the witness stated that he was at 
Fairfax Court House when he learned of the accident, about 
three miles away; he drove down to the same in his automo¬ 
bile and got there in three or four minutes; he does not 

know exactlv how manv minutes before the accident had 
• • 

happened but it might have been ten or fifteen minutes; 
that the rear of the bus had a double wheel and there was 
a mark on one of those wheels on the dirt to the right of 
the road about thirty or thirty-five feet to back of bus; 
that the other mark that he referred to across on the other 
side of the road started at almost the same place as the place 
where the mark of the bus started, or little bit behind where 
the bus mark started; that the mark on the pavement from 
the Ford car began about one-half way from where the 
mark of the bus off the road began to where the bus was, 
or in other words about fifteen steps back from where the 
bus actually stopped; that he made a written report of the 
accident at Fairfax Countv Court House; that he never got 


any report that counsel for the plaintiff had been over to 
see him about the report or had called his home; that the 
report should still be at the Court House, but anybody could 
take it out; that the Connor car was about fifteen feet off 
the road when he arrived at the scene; that he examined 
the front part of the bus, bumper and fender for marks. 

On re-direct examination witness testified that 
47 when he files his report of an accident he does so 
under the requirements of the law; the reports are 
filed in the sheriff's office and after filing he has nothing 
whatsoever to do with the keeping of the records or any¬ 
thing within that office; that at the time of this accident 
thev were working under the High wav Engineer; and the 
records were kept by the Engineer’s secretary; that when 
they were placed under the sheriff complete records were 
supposed to be turned over to the sheriff; that they went 
under the sheriff the latter part of 1932; that lie has never 
had any occasion to look at his report of this accident since 
he filed the same; that he saw Charlie King at the scene of 
the accident that day and that he was working on the State 
High wav, and his truck was sitting down the road a little 
wavs; about one hundred vards on the South side of the 

% 7 * 
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road, that is on the left side facing in the direction in which 
the bus was coming. 

O i 

WHEREUPON the defendant to further maintain the 
issues on its part join gave the testimonv of Charles H. 
King, as follows: 

That he lives at Tyson’s Cross roads near Vienna, Vir¬ 
ginia, that he is now employed as a patrolman helper in the 
State, and was so working on July 10th, 1931; that at the 
time of the accident he was hauling gravel on the shoulders 
on the state highway, that is, on the road where the acci¬ 
dent happened; that his attention was first attracted to the 
bus and he Ford car because the Ford was running at a 
rate of speed and he called the attention of the other fel¬ 
lows to the fact that the Ford was making a speed; the Ford 
blew its horn to pass the bus and the bus pulled over to 
give him the road; that that happened when they were about 
one hundred feet or so from him; that the Ford was pass¬ 
ing the bus when they were about one hundred feet from 
him; that as the Ford started to pass the bus it pulled off 
on the dirt and he guessed it was the dirt that swung it 
off the road and it swung back across the road in front of 
the bus; that is when the Ford turned over and he could 
not see whether the bus hit it or not; he was on! the left 
hand side of the road facing in the direction in which the 
bus and Ford were coming when the Ford went off on the 
dirt shoulder; and he was standing off the road: that the 
Ford swung right straight back across the road; that 
48 as the Ford came down first it swung off of the dirt 
shoulder and when it cut back it hung on the con¬ 
crete and swung across there like that and swapped back 
over on the other side of the road; the Ford turned over 
just as it went off the concrete on the right hand side: that 
the Ford did not turn over in the middle of the road on the 
concrete, but started to turn over just as it went off on the 
right hand side, that is on the bus’ side of the road and in 
front of the bus and after that witness could not see what 
happened and he walked up there; when the Ford car 
hooked its wheels it hooked its wheels here in the concrete; 
he did not hear any collision between the bus and the Ford; 
and there was no noise to indicate that the Ford had been 
struck by the bus; the bus did not go over two lengths 
after the Ford passed in front of it. 
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On cross-examination the witness stated: 

That the Ford was about one hundred feet in front of 
him or beyond him when the collision took place; that he 
was standing about fifteen feet off the macadam when the 
bus passed him; he first saw the bus when it was coming 
over the hill about quarter of a mile from him; that he 
never saw the Packard car pass the bus after he first noticed 
the bus; that they had not been on the scene very long thev 
had just come there to dump a load of gravel about fifteen 
minutes before and had come from gravel pit over at 
Bailey’s cross-roads; that he never noticed the President 
pass; that they were driving one of those old big State 
trucks and he might have noticed three or four big cars 
pass by in a hurry; that he had been at the place about 
fifteen minutes before he saw the Ford and bus and during 
that time had been spreading a load of gravel on the shoul¬ 
der and his truck was about fifteen feet off the road: they 
had dumped the gravel off the edge of the road and right 
up to the edge of the road; just a couple of small piles; say 
about fifteen or twenty shovels full of gravel, each pile 
about a foot high, and there were quite a few of these piles 
of gravel; on the left side of the road looking in the direc¬ 
tion the bus was coming; when he first saw the bus he could 
not see the Ford; that he saw the Ford first as it was com¬ 
ing over the hill; that he watched the Ford because 
49 it was making the rate of speed it was making, and 
the Ford was making more speed than the bus be¬ 
cause it had to catch up with the bus; this bus was coming 
along and the Ford had to come up over the hill and catch 
up with the bus; that he did not see the Packard pass the 
bus. 

On re-direct-examination the witness stated: 

That he was not in any way connected with the Bus Com¬ 
pany, did not know any of the parties involved in the acci¬ 
dent ; that the bus was going about forty or forty-five miles 
an hour as it passed him and there was nothing unusual 
about its speed. 

WHEREUPON, to further maintain the issues on its 
part joined the defendant gave in evidence the testimony 
of Harry Smith Bardell, as follows: 

That he was thirty years of age, and is at present em¬ 
ployed by the Short Line, Incorporated of Pennsylvania; 
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that in July, 1931, he was employed by the Old Dominion 
Stages, operating one of its buses between Washington 
and Roanoke, Virginia; that on July 10th, 1931, he was op¬ 
erating bus of the Old Dominion Stages and went through 
Alexandria and then onto the Fairfax Road; when he came 
to the point where the Columbia Pike entered the Fairfax 
road at Annandale two large cars pulled out on the highway 
in front of him; he did not know who they were until later; 
he dropped in behind them and followed them, going ap¬ 
proximately forty miles an hour. A Packard sedan with 
three men in it passed him, a little further on a Ford sedan 
tried to pass, and he gave it all the road it was possible to 
give it; it (the Ford) sedan slipped off the edge of the con¬ 
crete and kept on coming to get by him; when the Ford 
got almost by the bus it cut back onto the road and its front 
wheels came onto the highwav and its back wheels didn’t 
and it skidded; that the Ford shot across the road in front 
of the bus, just nipping the bumper on the left front side 
and went over into the field and turned over once or twice 
and back on its wheels again; that he stopped the bus in 
approximately thirty feet and the marks on the highway 
showed that the outside tire of the rear wheel was off the 
concrete entirely and on the dirt shoulder and on his side 
of the road; there were marks on the left side of the 
50 road showing where the Ford had run in the mud 
and then came back on the highway; that the Ford 
was on the edge of the road, that is it was over this way 
and two wheels in the dirt shoulder; that when the front 
wheels of the Ford came back its rear wheels skidded on 
the concrete like that and it shot across the road in front 
of the bus; that the Ford did not roll over while on the con¬ 
crete; that there was no crash between the Ford and the 
bus, but the right rear fender just touched the end of the 
bumper of the bus as it went by; that when he saw this 
Ford start back on the road and catch in the concrete and 
shoot across that way that he tried to stop the bus as quickly 
as he could and jammed on the brakes, that the bus did not 
strike the rear part of the Ford car but just nicked the 
rear right fenders; that he examined the front of his bus 
after the accident and could only find small marks on one 
corner of the bumper where the rear fender touched as it 
went by, and the bumper was not bent in any way; that the 
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bumper is of metal about one-fourth of an inch thick and 
six inches wide. 

On Cross-Examination witness stated that the driver 
of the bus sets up pretty close to the front wheel; that the 
front bumper is about eight inches from the front wheel; 
that the driver’s seat is about four feet back from the 
bumper or may be five: that his head when driving the 
bus would be about seven feet from the ground; that the 
driver's seat is as near to the left hand side as possible; 
there is onlv about six inches between the left side of the 
seat and the side of the bus; that the Ford was up along¬ 
side of the bus; when it (the Ford) slipped off* the concrete; 
that just the left wheel slipped off, that is both left wheels; 
that the Ford drove along parallel with the bus while its 
wheels were off the concrete for about fiftv vards; the 
Ford was just opposite the rear wheels of the bus when he 
heard the notise of the stones indicating the wheels were 
off the concrete: that the front wheels of the Ford got back 

«L 

on the pavement when it was about ten feet in front of the 
driver’s seat on the bus; that the Ford went about five 
feet with the left front wheel on the pavement and the left 
rear wheel still off the pavement; that when the ear 
51 started out—I mean when it skidded far enough— 
it had to come back up onto the road, and it headed 
in front of him when the back wheel came back up on the 
road; that the Ford probably traveled five feet on the 
pavement with the left rear wheel off on the dirt, and the 
Ford shot out in front of the bus: that the bus was travel¬ 
ing at approximately forty miles an hour; that he was not 
looking at his speedometer: that he stopped in approxi¬ 
mated fiftv feet but he did not measure it: that there was 
» • * 

just about enough room for the Ford to miss the bus when 
the left rear wheel of the Ford came back on the pave¬ 
ment ; that the bus was on the right side of the road and as 
far over as it could get without dropping off; that the fact 
that his head was seven feet above the ground and the bodv 

v_. %■ 

of the Ford was between his eyes and wheels did not effect 
his vision; that he pulled over to let this Ford go by when 
he heard the horn. 

On Re-direet-Examination when the Witness stated that 
when he spoke of feet and distances he was only giving an 
estimate and was trying to get it as near right as possible; 
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that when the front wheel of the Ford came up on the high¬ 
way the front was traveling towards the center of the road, 
naturally, and his hind wheel skidded on the road in front 
of the concrete, and that threw him around so that he shot 
in front of the bus. 

On Re-cross-examination witness stated that he thought 
the road was about sixteen feet wide and his bus was ninety 
inches wide: that was simply an estimate as he had never 
measured the road. 

WHEREUPON, the witness Charles Hurd, who had pre¬ 
viously testified for the plaintiff was recalled for further 
cross-examination, and testified as follows: 

That he did not telephone his story of the accident from 
Fairfax but telephoned it from Panorama about eighty 
miles to the South of Fairfax; that he telephoned in the 
material to make up the news story, but it was not news as 
they already had the story; that he telephoned in material: 

“Q. And you telephoned in material as to how this 
52 accident happened—giving them the facts about it 
briefly ? A. No, I wouldn’t even say I did that much.” 

The witness attention was then called this his testimony 
give the dav before: 

“Q. Whatever storv it was would be the result of vour 
telephoning it in to your Washington Bureau? A. Yes sir. 

Q. And that is the New York Times? A. New York 
Times.” 

The witness then stated, “Well, I am sorry to be in a 
position of contradicting myself there, but yesterday after 
I had gone away from the Court I started to think about 
this, because it seemed rather obvious if you recalled me it 
would be on this topic, and I recall that when I did tele¬ 
phone my office the man on the desk—and I inquired; I 
can’t find out who it was; we have had so many changes in 
the bureau since then—told me that he had rather copious 
reports here in the local newspaper and that they would 
handle the story here. I didn’t telephone my office for a 
period of hours after the accident.” 

That after the accident three of the men in the party took 
Mrs. Connor to Fairfax and witness and Mr. Connor joined 
them there, and Mr. Durno was also there; that there was 
some talk at that time about the accident when all of them 
that is, Mr. Durno, Mr. Mallon, Mr. Pickens, Mr. and Mrs. 
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Connor and witness were present; that he does not recall 
what he said at that time as to how the accident happened, 
but he knows there was a general talk and he assumes that 
he told what he had seen and that Mr. Durno was there at 
the time. 

WHEREUPON, counsel for the defendant offered 
53 in evidence again the article appearing in the New 
York Times on July 11th, 1931, with reference to the 
accident in question which offer of proof was rejected by 
the Court, an exception was duly noted and allowed. 

WHEREUPON, to further maintain the issues on its 
behalf joined the defendant offered in evidence the testi- 
monv of Albert N. Jones, as follows: 

That he was sixty-seven years of age, retired from the 
Government Printing Office, where he had been employed 
for over thirty-eight years; that he was a passenger on the 
bus involved in the accident on July 10th, 1931, was seated 
on the front seat on the right hand side: that the bus was 
traveling something like fortv miles an hour, the usual rate 
of speed, and there was not anything unusual in the speed 
of the bus; bus was traveling on its right hand side of the 
road; that his—attention was first attracted to the Connor 
car, a Ford sedan, by the noise of the gravel on the shoulder, 
as the Ford came up at a very rapid rale of speed and the 
wheels got off on the gravel and made quite a noise, and he 
just happened to be looking in that direction when the 
Ford sedan passed; that the Ford passed the bus while 
traveling on the shoulder, and when it was just a few yards 
pass the bus it seemed to come onto—to turn into the main 
part of the pike and immediately turned right across the 
pike, and the bus driver immediately slammed on his brakes 
and endeavored to stop the bus; that he could not say posi¬ 
tively where the bus struck the Ford sedan or not, but they 
were very close together and the Ford seemed to turn over 
and went over about twice into a field and turned over and 
around and faced the pike again. That it turned over when 
it went down that little incline; he couldn’t say whether the 
bus and Ford came together the commotion might have been 
from the car turning over. The hood of the bus is so long 
he couldn’t see everything exactly, but he could see the 
Ford as it turned over the second time and landed down in 
the field on the wheels again; that after it came over in front 
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of the bus of the bus and passed in the front of the 
54 hood when he next saw it it was turned over on this 
incline into the field, which is to the right of the road; 
there is a dirt shoulder on the right side of the road and he 
went back and saw the tracks or marks where the bus driver 
put his brakes on and that they were about a length and 
one-half of the bus; that on the left hand side of the road 
there were marks just like any other automobile tracks that 
came out of this gravel where the shoulder was! and then 
went right around that way just off the concrete; that he 
did not see the Ford pass the bus and get in front of the bus 
and come back at a mild incline in front of the bus; that 
after he went back and saw the bus was well to the right 
side of the road, lie called a policeman and several other 
men’s attention and said, “Look at those marks where this 
man put on his brakes. You see it is well to the right side 
of the road.” That he did not know the bus driver and is 


not acquainted with any man connected with the Company 
or did he know any of the parties involved in the accident. 


On Cross-Examination witness stated his destination was 


above Winchester but he was going to stop in Winchester, 
as the bus does not go through to the farm where he was 
going; that he had ridden the same bus line from Wash¬ 
ington to Winchester before and frequently; that the bus 
would run the trip from Washington to Winchester in about 
three and one-half hours, or something like that, he does 
not know the exact schedule; he does not recall what time 
bus left Washington that day; but stopped at Alexandria 
for few minutes; he never saw the President’s party at 
all, as he may have been reading a newspaper when they 
passed but he does not recall seeing this party. 


WHEREUPON, to further maintain the issues on its 
behalf joined the defendant offered in evidence the photo¬ 
graph of the automobile, of the plaintiff, Frank W. Connor, 
which was received in evidence and marked defendant’s 
Exhibit Number One, in evidence. 


WHEREUPON, the defendant announced its case closed, 
and counsel again moved the Court to direct a verdict for 
the defendant in both cases because no competent proof 
had been offered to show negligence on the part of the 
defendant, as alleged in the Declaration; said motion was 
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overruled by the Court and an exception duly noted and 
allowed. 

Thereupon the Court granted the following 
55 prayers for the plaintiff, over the objection of the 
defendant, an exception was duly taken and allowed. 

“ Plaintiff's Prayer No. 1. 

The Jury are instructed as a matter of law, that even 
though the driver of Mrs. Connor’s car were negligent, still 
that negligence cannot be imputed to or charged to Mrs. 
Connor.” 


“ Plaintiff's Prayer No. 2 

The Jury are instructed as a matter of law, that a pas¬ 
senger or a guest in an automobile, having no control over 
its movement, may not be denied the right to recovery for 
personal injuries on the ground of contributory negligence, 
because the driver of the car was negligent. In other words, 
the negligence of the driver of the car, and the negligence 
of the passenger or guest in the car are not the same. 

In order to defeat the right of recovery on the part of the 
passenger or guest in the car, it must be shown that the 
passenger or guest was herself negligent. This rule of 
law is true in this case where Mrs. Connor is the wife of the 
driver of the car in which she was riding. 

If you find from the evidence that the defendant was neg¬ 
ligent and that this negligence caused injuries of Mrs. Con¬ 
nor, and Mrs. Connor herself was not negligent, then your 
verdict should be in favor of Mrs. Connor.” 


''Plaintiff's Prayer No. 3 

The Jurv are instructed as a matter of law, that if Mrs. 
Connor was injured as a result of concurring acts of negli¬ 
gence of the defendant, and the driver of the car in which 
Mrs. Connor was riding, and if you further find that Mrs. 
Connor was not negligent, then your verdict should be in 
favor of Mrs. Connor.” 

And the Court denied the following prayers offered by 
the plaintiff, Frank W. Connor. 

56 “Plaintiff f s Prayer No. 1 

The Defendant claims in this case that the Plaintiff, 
Frank Connor, was negligent, and that his negligence was 
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the cause of the accident and the subsequent injuries com¬ 
plained of. 

The Jurv are instructed as a matter of law, that if vou 
find from the evidence that Frank Connor was negligent 
and that his negligence contributed to the accident and the 
injuries complained of, and if you further find that as a re¬ 
sult of the Plaintiff Frank Connor’s negligence,; he ex¬ 
posed himself to a position of danger or peril, then you 
must also determine, from the evidence, whether the de¬ 
fendant knew, or from the circumstances must be sup¬ 
posed to have known, that Frank Connor was in this posi¬ 
tion of peril; and you must also determine from the evi¬ 
dence, whether the defendant then negligently failed to 
take the necessary steps to avoid injuring the plaintiff. 

If you find that the Plaintiff was in a position pf peril, 
and that the Defendant could, by the exercise of reasonable 
care, have discovered this peril in time to avoid injuring 
the Plaintiff, Frank Connor, and failed to do so, then the 
Defendant will not be relieved of its legal responsibility 
by the fact that Frank Connor negligently placed himself 
in a position of peril.” 

“Plaintiff’s Prayer No. 2 

The Defendant in this case claims that Frank Connor’s 
negligence was the cause of the accident and the injuries 
complained of. If you find that Frank Connor was negli¬ 
gent, then under the law, you are instructed that even 
though he was negligent in a manner which contributed to 
the accident and the injury, by placing himself in a posi¬ 
tion of peril, yet if you find from the evidence that there¬ 
after the defendant saw, or under the circumstances should 
have seen, the position in which the Plaintiff was, and if 
you find that the Defendant had an opportunity, by 
57 the exercise of reasonable care and prudence, to 
save Frank Connor from the consequence of his 
negligence, and failed to do so; 

AXD if you further find that this negligence of the De¬ 
fendant was the immediate proximate cause of the injury 
to Frank Connor, then Frank Connor may still recover 
from the defendant, and your verdict should be accord¬ 
ingly. 

It is for the Jury to say whether upon the facts, and un¬ 
der the circumstances as disclosed by the evidence, the de¬ 
fendant saw Frank Connor in a position of peril in time to 
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stop the bus, or change its direction, so as to save Frank 
Connor from injury.” 

And the Court did then denv the following instructions 
offered by the defendant, to which action of the Court ex¬ 
ception was duly taken and allowed. 

“ Defendant’s Instruction Number One 

The jury are instructed to return a verdict for the de¬ 
fendant.” 


“ Defendant’s Instruction Number Four-A 

The jury are instructed that in order to return a verdict 
for the plaintiffs they must find by a preponderance of the 
evidence that the plaintiff’s automobile was driven past 
defendant’s motor bus, and had reached the right side of 
the highway and was safely clear of said bus, and that 
thereafter the said bus, while moving at a rate of speed in 
excess of the thirty miles per hour and in violation of a 
Statute of Virginia limiting the speed of said motor bus to 
thirty miles per hour, did collide with and overturn plain¬ 
tiff’s said automobile.” 

“ Defendant's Instruction Number Four-B 

The jury are instructed that in order to return a verdict 
for the plaintiffs they must find by a preponderance of the 
evidence that the plaintiff’s automobile was driven past de¬ 
fendant’s motor bus, and had reached the right side of the 
highway and was clear of said bus, and while proceeding on 
its right side of the road the bus did collide with and 
58 overturn plaintiff’s said automobile.” 

“Defendant’s Instruction Number Five. 

The jury are instructed as a matter of law that if the 
plaintiff knew that the driver was careless or negligent in 
the operation of said car, and that he was not taking proper 
precautions, it was her duty to protest to the driver, and it 
devolved upon her to insist that the driver stop the vehicle 
or slow down or take some other action for her own protec¬ 
tion. If the plaintiff passenger failed in any of these re¬ 
spects, she is chargeable with contributory negligence, and 
thereby is precluded from recovery.” 
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Thereupon counsel for the plaintiff addressed the jury 
and among other things stated to the jury as follows: 

“One of the Secret Service men in charge of that car 
told you the trouble they had in passing that bus. He had 
to trail it for nearly three-quarters of a mile before he 
could get by it, because it was taking up so much of the road 
that they could not get by. As he did pass it, he opened the 
door of the car, leaned out on the running board, and called 
down to the driver, and said, “Take it easy, Pal—President 
of the United States.’’ The driver says, “I didn’t see that. 
I didn’t hear anybody speak to me.” But Mr. Di'escher 
said he did pull over and let him by them. 

There is only one reason why Mr, Drescher had to do 
that. There is only one thing that would have caused that 
remark to be made by Mr. Drescher and that is the fact 
that the bus was driving out in the middle of the road and 
was driving at a very rapid rate of speed. “Take it easy, 
Pal”—a very natural exclamation, and a most normal 
thing to do under the circumstances; and the bus driver re¬ 
acted to it in a normal way. Pie pulled over and let that 
car get by, and he let the next car get by. Mr. Drescher 
ceased to watch him then.” 

At conclusion of argument of counsel for plain- 
59 tiff, the defendant, through its counsel, objected to 
said argument and moved to strike out all reference 
made by counsel to the other cars and other actions and 
the action of the bus with reference to them. The Court 
overruled the said objection and denied the motion to 
strike, and an exception was duly taken and allowed, j And 
thereupon the Court charged the jury as follows: 

“Charge to the Jury 

1 

The Court (Cox, J.): Ladies and gentlemen of the jury: 
You have two cases here that you have heard. They are 
separate cases, but they have been tried together, and yon 
have a different plaintiff in each case but the same defen¬ 
dant. One case, you notice, is brought by Mrs. Connor, who 
was injured, and the other suit is brought by her husband, 
Mr. Connor, and he seeks to recover, not for the injuries 
that she sustained, but for losses that resulted to him by 
reason of expenses which he alleges he was put to in con¬ 
nection with the care and treatment of his wife and for 


50 


OLD DOMINION STAGES VS. WILHELMINA D. CONNOR 


the loss of services which he claims resulted to him because 
of her injuries. You see, there are two separate cases and 
a verdict will be returned in each one. 

The cases both are predicated or rest upon a claim of 
negligence against the defendant bus company, and the 
charge is or the claim is, in substance, that, while these 
cars were proceeding on the road between Washington and 
Fairfax, Virginia, the bus was so negligently operated as 
to bring it into collision with the plaintiff’s car, which had 
just passed the bus on the highway and returned to the 
right side of the road along which they were proceeding. 

Now, negligence, of course, arises always out of a breach 
of duty which one owes to another. People operating au¬ 
tomobiles on the high wav are under a dutv. Thev are re- 
quired to exercise due care in the operation of their cars, 
to avoid injuring others who may also be using the high¬ 
way; and anyone operating a car has to operate it as a man 
of reasonable care and prudence would be required to op¬ 
erate it under all the circumstances of the case; the char¬ 
acter of the road, the circumstances, its width, the 
60 traffic conditions existing, and all the circumstances 
surrounding. 

On the Virginia roads a speed limit is set of 45 miles an 
hour along roads of the character such as this was at the 
place where the accident happened; and violation of the 
speed limit or operation at a rate in excess of that limit 
becomes itself unlawful and mav be negligent if it results 
directly in the injury of someone else. So the violation of 
the law is negligence if that becomes the proximate and 
direct cause of the injuries. 

In addition to that, I will say that at all times and under 
all circumstances in operating along the road each person 
is required to exercise the car that a man of reasonable 
care and prudence ought to exercise under the circum¬ 
stances of the case operating a car. 

So the question here for you to determine, first—and 
that will apply to each one of the cases—is whether or not 
this defendant bus was operated negligently by the driver, 
and whether the negligent operation of the driver resulted 
in this injury. If the car was not operated negligently by 
the bus driver—I mean the bus was not—or if what the 
driver did was not the direct and proximate cause of the 
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injury, there could be no recovery by the plaintiffs in the 
case, and you would not concern yourself with proceeding 
any further. 

The burden rests on the person who charges another with 
negligence to establish negligence by the preponderance of 
the evidence; that is, it must convince you that the negli¬ 
gence existed and caused the accident. If there is a failure 
in that respect, of course that ends the case, because there 
can be no recovery in the case unless the defendant’s driver 
here was negligent. 

The defendant here denies the charge of negligence, and 
bv wav of explanation thev sav in their plea that the in- 
jury resulted from the negligence of the driver of the auto¬ 
mobile; that Mr. Conner himself was negligent, and that 
his negligence caused the accident. ! 

Of course, that is another way of saying in one 
bl way that the defendant was not negligent at all, but 
that the plaintiff was the only one that was negligent, 
and that, therefore, there was no liability upon the defen¬ 
dant. 

Now, if you have found in the case, after you have 
studied the evidence and considered it that the defendant 
was negligent, you would then have to ask another ques¬ 
tion. In Mr. Connor’s case the question would be: Was he 
negligent and did his negligence help bring about the in¬ 
jury? If it was the cause of the injury, whether it was the 
entire cause, or whether it was a cause concurring, hap¬ 
pening along at the same time with the negligence of the 
defendant’s driver, he could not recover. The law does 
not attempt to separate the blame. But when both parties 
are at fault and the negligence of both of them brings 
about the accident, the law does not give any relief to the 
plaintiff. 

Of course, just as the burden rests upon the plaintiff to 
show that the defendant in the case was guilty of negli¬ 
gence, in the same way the burden rests upon the defendant 
to prove the charge or attempt to establish that the plain¬ 
tiff was guilty of negligence. That is, the law presumes 
that each person is conducting himself in a proper man¬ 
ner, and the one who alleges that the other was negligent 
has the burden of establishing that fact, the fact of neg¬ 
ligence. Of course, that arises from consideration of all 


52 


OLD DOMINION STAGES VS. WILHELMINA D. CONNOR 


the evidence in the case produced by one side or the other. 

So that, if you find in the case that the defendant was 
negligent in the operation of the bus, and you also find 
that Mr. Connor was negligent in the driving of his car, 
and that Mr. Connor’s negligence was a direct and proxi¬ 
mate cause of the injury, you could not find a verdict in 
his favor, but would have to find a verdict for the defen¬ 
dant. 


On the other hand, if you found that the defendant 
62 was negligent and vou were not satisfied that Mr. 

Connor was negligent vou would be entitled to re- 
turn a verdict for the plaintiff if you were satisfied that 
the negligence of the company was the cause of the injury. 

Now, the situation is somewhat different with respect to 
Mrs. Connor’s case. The same requirement must be met 
in establishing the negligence of the defendant. She can 
not recover unless the defendant was negligent and unless 
the defendant’s negligence was a direct cause of her injury. 

If the defendant was negligent and Mr. Connor was neg¬ 
ligent and the negligence of both of them helped to bring 
about the accident, she might still be entitled to recover, 
because the law does not charge her with the consequences 
of her husband's negligence. She is a separate person 
riding in the car but not driving it. You have a different 
question to consider with respect to her case and with re¬ 


spect to her husband’s case. 

It has been argued to you, however, with respect to her 
case that she too was negligent, and that her negligence 
may have contributed to produce the injury. Of course, 
if vou found that she was negligent and her negligence was 
the producing cause of the injury, you could not find a ver¬ 
dict in her favor. 

But in considering that case, it stands, of course, on a 
different situation from the case of the driver of the car. 
She is charged only with the degree of care that a person 
in her position, under the circumstances, would be re¬ 
quired to exercise, and that test, the same as with respect 
to the others, is whether or not she acted as a person of 
ordinary care and prudence would have acted under the 
circumstances of the case. Whether the situation was such 
that it required her to protest against what was going 
on, what was being done, or whether she could have 
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63 avoided it by making protest, or whether she ought 
to have made a protest under the circumstances, is 
something that you are to consider and determine in the 
case, remembering that she was not the driver of the car 
but was merely a passenger in the car. 

I have granted some instructions here requested by the 
different parties, which I will read to you. Before doing 
that I might point out certain matters that you should bear 
in mind. Our testimony began, if you recall, at the White 
House and followed in a general wav the course of this 
procession up to the time of the injury, and it also went 
beyond the time and place of the injury. But the point that 
you are investigating and the point that you are to deter¬ 
mine relates to the conduct of these parties at the time of 
the happening of this injury. The other testimony we 
have is to show the relation of the parties, their positions 
on the road, their opportunities for observation, whether 
anything had happened that caused them to be paying par¬ 
ticular attention to what was going on—things of that sort. 

The inquiry relating to negligence relates to the con¬ 
duct of these two cars at the time this accident happened 
or so close to the time the accident happened as to con¬ 
tribute to producing that accident. You will bear that in 
mind, that that is the point of inquiry here: negligence 
producting this accident, negligence in connection with the 
operation of these cars at the time the plaintiff’s car 
passed the bus. ! 

You are instructed that the mere happening of an acci¬ 
dent does not give rise to a presumption that the defen¬ 
dant was negligent, but the presumption is that the defen¬ 
dant or its agent exercised due care, until the plaintiff es¬ 
tablishes to your satisfaction by a preponderance of the 
evidence that the defendant or its agent was negligent in 
the manner related in the declaration; and if, on the ques¬ 
tion of negligence, the scales of your judgment are 
64 equally balanced, your verdict would be for the de¬ 
fendant. That means, as I say, you must be con¬ 
vinced by the evidence that the person who charges an¬ 
other with negligence has established his charge. 

The jury are instructed that in determining the weight 
that they shall give to the testimony of the various wit¬ 
nesses they should consider their demeanor on the witness 
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stand, the probabilities of their testimony, the vagueness 

or lack of vagueness, contradictory statements, if any, made 

by them, relationship, friendship of the parties with whom 

thev dealt, and their interest in the outcome of the trial. 

And vou are further instructed that if vou find that anv 
* » * 

witness deliberately falsified about any material matter 
concerning which he could not reasonably be mistaken, then 
you are at liberty to disregard his entire testimony. 

That prayer, of course, merely points out some of the 
things that vou have a right to consider in weighing the 
testimony. It is entirely your province to weigh the testi¬ 
mony of the witnesses and determine the effect that their 
* 

testimony has and ought to have in persuading or convinc¬ 
ing your minds as to the truth of the allegations to which 
the testimony relates. 

Of course, there are other things that vou have in mind 
in considering the testimony of the witnesses. You use 
your common sense in the jury room just as you use it 
outside of the Court room in matters that you are called 
upon to settle and work out. You have studied these wit¬ 
nesses, listened to them, you have heard them, and you 
deal with them on the ground of common sense, on the basis 
of your intelligence and experience, just as, as I say, you 
would do in solving any other problem. 

You will determine the intelligence of the witnesses, 
their opportunity that they had to see, whether their at¬ 
tention was directed to the matter to which they referred, 
and the memories they have. Their disposition is an im¬ 
portant element, to be frank and truthful. All those 
65 things will affect you, just as they would affect you 

in the ordinary affairs of life of vou men and women. 

» * 

Now, of course, in dealing with these matters you deal 
with the case without bias or prejudice of any kind. The 
problem that you have to determine is the facts, the truth 
—what happened here at this time—and the fact that one 
of the parties is an individual and one of the parties is a 
corporation, things of that sort, have no part in your deal¬ 
ings or your determination of ascertaining and establish¬ 
ing what is the truth: What happened at the time and was 
the conduct of the parties negligent, or was the conduct 
such as that of an ordinary and prudent man ought to have 
been under the circumstances? 
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You are instructed as a matter of law that a passenger 
or guest in an automobile, having no control over its move¬ 
ments, may not be denied the right to recover for personal 
injuries on the ground of contributory negligence because 
the driver of the car was negligent. In other words, the 
negligence of the driver of the car and the negligence of 
a passenger or guest in the car are not the same. In order 
to defeat the right of recovery on the part of the passenger 
or guest in the car it must be shown that the passenger 
or guest was herself negligent. That rule of law is true 
in this case, and Mrs. Connor is the wife of the driver of 
the car in which she was riding. 

If vou find from the evidence that the defendant was 

negligent and that this negligence caused the injuries to 

Mrs. Connor and Mrs. Connor herself was not negligent, 

then vour verdict would be in favor of Mrs. Conner. 

* 

The jury are instructed as a matter of law that if Mrs. 
Connor was injured as a result of concurring negligence of 
the defendant and the driver of the car in which Mfs. Con¬ 
nor was riding, and if vou further find that Mrs. Connor 
was injured, or it is established to your satisfaction 
66 that she was injured, as a result of that negligence, 
then vour verdict should be in favor of Mrs. Connor. 

As I have said, if you find for the defendant your ver¬ 
dict is merely a verdict for the defendant. If you find for 
the plaintiff in either case, then you will return a verdict 
fixing the damages or compensation which should be paid. 

In the case of Mr. Connor the claim, as I have said, is 
for damages resulting to him from the injuries to his wife, 
and if he is entitled to recover you would consider the costs 
and expenses which have been incurred by him for medical 
services, nursing and the like, not to exceed the amount of 
$389.25 which he claims; and you could also take into con¬ 
sideration what it would require to fairly and reasonably 
compensate for the loss of his wife’s soceity and services 
during the period within which you find that she would 
be disabled. Those are the matters you are to take into 
consideration in his case, if you find that he is entitled to 
a verdict or entitled to recover. 

Now, in Mrs. Connor’s case, if you find that she is en¬ 
titled to recover vou would determine the amount of dam- 
ages to be awarded to her, and you would there consider 
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the nature of the injuries that she sustained and the pain 
and suffering that she endured, if any you find, and you 
should award her such sum as in your judgment would 
fairly and reasonably compensate her for the injuries 
which you may find she has sustained, and the pain and 
suffering that she may have sustained may properly be 
taken into consideration bv vou in reaching a verdict.” 
And at the conclusion of the charge of the Court the follow¬ 
ing occurred: 

“Mr. Quinn. I want before the jury retires to note cer¬ 
tain exceptions, in order to preserve the record. Your 
Honor, in one part of your charge, said, in referring to our 
claim that the negligence of Mr. Connor caused the 

67 accident, in effect, that the one who alleges has a 
burden of proving negligence. I say that does not 

apply with reference to our claim as to what Connor did, 
because our defense is based simply on the denial of any 
negligence on our part, with the explanatory facts as to how 
the accident happened. Contributory negligence admits 
negligence on the part of the defendant. \Ye do not plead 
that, did not claim it, did not plead it, but we alleged that— 

The Court. I thought you wanted—maybe I am wrong 
about it; you can correct it—I was dealing there with the 
proposition that if the jury found that the defendant was 
negligent, then they ought to consider whether Mr. Connor 
himself also was negligent, so that liis negligence helped 
bring about the injury, then they ought to be convinced by 
the weight of the evidence that he was negligent on that 
basis of the case, just as they would have to be convinced 
by the weight of the evidence that the defendant was negli¬ 
gent. 

Mr. Quinn. I did not understand Your Honor to be refer- 
ing at that time to contributors negligence? 

The Court. I was. That is what I meant to. 

Mr. Quinn. At the time that you referred to our ex¬ 
planation of the accident? 

The Court. I think it was after I referred to that. 

Mr. Quinn. I did not want the jury to get the impression 
that the burden shifted to us.” 

Thereupon, the jury retired to consider their ver- 

68 diet, and thereafter returned a verdict in favor of 
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the defendant in the case of Frank W. Connor vs. The 
Old Dominion Stages, Inc., Law No. 81,953, and a ver¬ 
dict for Wilhelmina D. Connor in the sum of Five Thou¬ 
sand ($5,000.00) Dollars in the instant case, whereupon the 
following occurred. 

“Mr. Quinn: Now, if Your Honor please, I move that in 

the case of Wilhelmina D. Connor a judgment be entered in 

favor of the defendant notwithstanding the verdict, for the 

reason that the jury must necessarily have found in the 

case of Mr. Connor that this accident was not due; to the 

negligence of the defendant. That being so, there could be 

no recoverv in her case.” 

* 

Whereupon the Court overruled said motion and an ex¬ 
ception was duly taken and allowed. 

Thereupon, defendant filed written motions for a new 
trial, and in arrest of judgment, which motions were over¬ 
ruled and exception taken and duly noted. 

And be it further remembered that all of the exceptions 
set out in the foregoing were severally made and entered at 
the time they severally purported to be made and entered; 
and the defendant prays the Court to sign and seal this, 
its Bill of Exceptions, and the same is accordingly: done, 
now for then, this 26th day of June, 1936. ; 

JOSEPH W COX 

Justice 

Settled by counsel. June 26, 1936. 

ALBERT W. FOX j 

H. L. McCORMICK 
Attys for Appellee 

HENRY I. QUINN, 

Bv WILLIAM T. HANNAN 
% 

Attorney for Appellant. 
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IN THE 


Hmteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1936. 

i 

No. 6805. 

i 

Old Dominion Stages, Inc., a Corporation, Appellant , 

v. 

Wilhelmina D. Connor, Appellee. 

BRIEF FOR APPELLANT. 

Appeal from the District Court of the United States 
for the District of Columbia. 

i 

PRELIMINARY STATEMENT. 

Appellee, hereinafter referred to as the plaintiff, 
brought an action to recover for personal injuries 
claimed to have been inflicted through the negligence of 
appellant, hereinafter referred to as the defendant. 
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The issues made by the pleadings in this case, together 
with the issues presented in the case filed by the plain¬ 
tiff’s husband, were tried to a jury which returned a 
verdict in favor of the defendant in the husband’s case. 
Motions in arrest of judgment and for new trial in the 
case of the plaintiff were overruled, judgment on the 
verdict was entered, and from such judgment this ap¬ 
peal is taken. 

STATEMENT OF THE CASE. 

THE PLEADINGS. 

The Declaration (R. 1) alleged that the laws of Vir¬ 
ginia prohibited a motor bus, such as was involved in 
the alleged accident, from moving at a rate of speed in 
excess of thirty miles per hour; that the automobile in 
which plaintiff was riding with her husband was being 
operated on the Little River Turnpike in the State of 
Virginia, and upon its overtaking the bus operated by 
defendant’s employee, plaintiff’s husband gave a sig¬ 
nal to the driver of the bus that he intended to pass the 
same, and “that thereupon the automobile in which 
plaintiff was a passenger passed said motor bus of 
defendant , and when said automobile was safely clear 
of said motor bus the said automobile proceeded to the 
right side of said highway and upon reaching the right 
side thereof and while moving at a rate of speed of at 
least thirty-five miles per hour the said motor bus of 
defendant while running at a rate of speed in excess of 
thirty miles per hour ran into , collided with and over¬ 
turned said automobile: • • * (R. 2. Italics ours). 

The Plea of the defendant denied the act of negli¬ 
gence charged and alleged that the accident complained 
of was due entirely and solely to the negligence of the 
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plaintiff’s husband, in that he operated his automobile 
at a high and dangerous rate of speed and without 
keeping a proper lookout, and while so operating said 
automobile he attempted to pass said motor bus, went 
out on the soft dirt shoulder of the road, and while 
driving at a dangerous rate of speed cut back or 
skidded his automobile on to the road in front of said 
bus and thus brought about the accident of which plain¬ 
tiff complained (R. 3-4-5). 


ISSUE RAISED BY THE PLEADINGS. 

The sole issue raised by the pleading was, whether 
the defendant was guilty of the negligent act charged 
in the declaration. Contributory negligence was not 
pleaded in this case nor in the case brought by plain¬ 
tiff’s husband, which was consolidated with this case 
for trial (R. 7-8). 


ASSIGNMENT OF ERRORS. 


The errors assigned are twenty in number, but for 
the purpose of argument may be grouped into the fol¬ 
lowing fundamental questions presented by the issues 
on this appeal: 


ERRORS-I-II-III and IV, 
rest upon ISSUE 1. 

ERRORS-V-VI-VII-VIII- 
IX-X-XI-XII and XVI, 
rest upon ISSUE II. 


Should the trial Court 
have directed a verdict 
for defendant? 

Did the trial Court permit 
the introduction of evi¬ 
dence not pertinent to 
the issue made by the 
pleadings, and tending 
to prejudice the defen¬ 
dant in the eyes of the 
jury? 
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Did the trial Court erro¬ 
neously charge the jury 
as to the law of the case 
and mislead and confuse 
the jury as to the issues 
and the burden of proof ? 

Was it not the dutv of the 
trial Court to arrest 
judgment or set aside 
the verdict as inconsis¬ 
tent with and contradic¬ 
tory of the verdict re¬ 
turned in the case of 
Frank W. Connor? 

ARGUMENT. 

ISSUE I. 

The Trial Court Should Have Directed a Verdict for 

the Defendant. 

At the conclusion of plaintiff’s case, and also after 
the testimony for both sides had been offered, the de¬ 
fendant moved for a directed verdict on the ground 
that no evidence had been adduced to show that the 
defendant had been guiltv of a violation of a statutory 
duty as to speed as charged in the declaration and that 
there was no proof of negligence on its part. An ex¬ 
amination of the declaration shows that although manv 
duties were set forth, the defendant was charged only 
with the violation of one, namely, the alleged statutory 
duty to refrain from operating a bus in excess of a 
speed of thirty miles per hour, which violation, it was 
claimed, constituted the act of negligence which caused 
the accident. No statute limiting the speed of motor 
buses to thirty miles per hour was produced at the 


ERRORS-XIV-XV, and 
XVII, rest upon 
ISSUE III. 


ERRORS-XVIII, XIX, 
and XX, rest upon 
ISSUE IV. 


0 


trial, and it was admitted by counsel for plaintiff that 
no such statute was on the books. Despite the fact 
that the defendant was charged with the violation of a 
statute that did not exist, the Court charged the jury 
that, “on the Virginia roads a speed limit is set for 45 
miles an hour along roads of the character such as this 
was at the place where the accident happened;; and vio¬ 
lation of the speed limit or operation at a rate in ex¬ 
cess of that limit becomes itself unlawful and may be 
negligent if it results directly in the injury of someone 
else. So the violation of the law is negligence if that 
becomes the proximate and direct cause of the in¬ 
juries.” 

It is respectfully urged that when a plaintiff declares 

upon the violation of a specific statute, his proof must 

establish the existence of such statute before recovery 

mav be lawfullv allowed. This contention is doublv 
%/ * * 

strengthened when it is remembered that the statutes 
of a foreign state must be pleaded and proved as any 
other fact. 

I 

“When plaintiff sues and submits his cause of 
action on an alleged violation of an ordinance, but 
the only ordinance introduced in evidence has been 
passed after the accident in question, the defen¬ 
dant’s demurrer to the evidence should be sus¬ 
tained. ’ ’ 

Cyc. of Automobile Law, Ruddy, 9th ed. Vol. 

15-16, page 218. 

“As held in the case of Cuba R. R. Co. v. Crosby, 
supra, where the right of recovery for tort com¬ 
mitted in a foreign jurisdiction arises only by vir¬ 
tue of the law of that jurisdiction, such law is part 
of the plaintiff’s case, and, must be pleaded and 
proved as a fact, * * * 222 U. S. 478.” I 

Borsalem v. Byron S. S. Co., 50 F. (2d) 114 ? 115. 
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“And whenever a court of one State is re¬ 
quired to ascertain what effect a public act of an¬ 
other State has in that State, the law of such other 
State must be proved as a fact.” 

Lloyd v. Matthews, 155 U. S. 222, 227. 

Instead of limiting the plaintiff to proof of the neg¬ 
ligent act of which he complained as the cause of her 
injury, the Court permitted proof of other acts on the 
part of the bus driver which had not the slightest ten¬ 
dency to establish the negligence charged, but could 
only tend to prejudice the defendant in the minds of 
the jury. Witnesses were permitted to testify as to the 
speed of their automobiles as they had passed the bus, 
as to the action of the bus driver in hogging the road 
when other cars attempted to pass it some distance 
from the scene of the accident, and other matters en¬ 
tirely foreign to the issue made by the pleadings, and 
the error of the Court in these respects will be treated 
of under ISSUE II. The proof failed utterly to estab¬ 
lish an accident as complained of in the declaration, 
namely, that having safely passed the bus the automo¬ 
bile in which plaintiff was riding “proceeded to the 
right side of said highway and upon reaching the right 
side thereof” was struck and turned over bv the bus 
coming from the rear. The allegation of the one act 
of negligence, exceeding the speed limit so as to cause 
the bus to run into the said automobile, and description 
of how the accident is supposed to have occurred leave 
no doubt as to the manner in which the plaintiff de¬ 
clares the accident to have occurred. Nevertheless, 
throughout the trial the witnesses stressed the fact of 
the bus being difficult to pass by reason of its occupying 
most of the road, and the contention that the bus struck 
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the automobile as it came back across the road. The 
driver of the automobile testified as follows (R. 20): 

“Q. And you straightened out and continued 
south ? ; 

A. No, sir. Before I was entirely straightened 
out I was struck bv the bus.” 

The newspaper men testifying on behalf of the plain¬ 
tiff, and by whose testimony the plaintiff is bound, em¬ 
phatically testified that the accident occurred as a re¬ 
sult of the difficulty in passing the bus and that it took 
place while the automobile was in a position other than 
described in the declaration. (R. 24, 25, 26, 29, 30, 32, 
and 33.) 

The witnesses, disinterested and otherwise, produced 
by the defendant were in accord in testifying that the 
accident occurred, not while the automobile was pro¬ 
ceeding on its right side of the road as stated in the 
declaration, but at a time when the automobile was yet 
endeavoring to pass the bus and when the soft shoulder 
and edge of the road placed it out of control, causing it 
to skid across the road. (R. 37, 38, 39, 40 and 41.) It is 
contended that the merest survey of all of the evidence 
in the case discloses that the accident occurred not in 
the fashion described by the plaintiff’s declaration, but 
because the automobile entered the soft dirt shoulder 
and thereby became difficult if not impossible of man¬ 
agement, so that when the driver sought to regain the 
road, the rear wheels momentarily caught on the edge 
of the cement road and, at the speed being maintained, 
caused the light car to careen or skid sideways across 
the road, turning over as it reached the other side. If 
there was any collision between it and the bus, it was 
caused when the automobile skidded back across the 
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road. The fact that the bus was intact, plus the injuries 
to the sides rather than the back of the automobile, for¬ 
bids any inference that the bus caused the accident, 
leastways in the fashion described in the declaration. 
Therefore, the plaintiff not having proved her case as 
declared, but her evidence having tended to show a cir¬ 
cumstance entirelv otherwise, no recoverv could have 

* ' « 

lawfullv been had and the court should have directed 
a verdict for the defendant. 

In United States v. George A. Fuller , 300 Fed. 206, 
209, the Court said: 

“ Negligence or wrongdoing is never presumed, 
but must be pleaded and established bif the evi¬ 
dence as pleaded. While this proposition is a 
truism in the law of negligence, and all cases where 
the recoverv sought is for alleged wrongdoing bv 
defendant to plaintiff’s hurt, and while the rule as 
stated is doubted by no one, yet, if so, they may see 
United States v. Shrewsbury, 23 Wall. (90 U. S.) 
508, 23 L. Ed. 78, and Demarest v. Winchester Re¬ 
peating Arms Co. (D. C.) 257 Fed. 162.” (Italics 
ours) 

See The Frank I). Stout. 276 Fed. 382. 

Carstensen v. Hammond Lumber Co., 11 F. (2d) 
142. 


Under the pleadings the evidence adduced could not 
justify a verdict for the plaintiff, there having been but 
one specific act of negligence alleged and no proof to 
support it. 


“It is elementarv that the evidence must corre- 
spond with the allegations and be confined to the 
point in issue. The only breach of duty alleged in 
the declaration was that defendant’s driver so neg¬ 
ligently operated the bus that it ran into the auto- 
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mobile in which plaintiff was riding. Plaintiff 
must prove the particular negligence alleged.” 

Pontes v. United Electric Railways Co., 170 A. 

674. (R. I. 1934) i 

In Buckley v. Mandel, 333 Ill. 368, 164 N. E. 657, the 
Court said: i 

“One purpose of requiring a declaration is to 
advise the party charged of the facts upon which 
the claim is based. Another is to preserve a memo¬ 
rial of the facts upon which judgment is rendered, 
so that the adversary may not be again required to 
answer that charge. The facts must be sufficient 
to bring the right of recovery within some rule of 
law, statutory or common. If negligence is relied 
on as ground of recovery, the facts constituting it 
must be succinctly stated, and proved substan- 
tiallv as stated. The elementary rule often re- 
peated is that recovery must be had on tjie case 
stated in the declaration. Although it states facts 
constituting a good cause of action, if not proved, 
the plaintiff must fail. The object and purpose of 
filing a declaration, as a corollarv, forbid recov- 
ery if the facts stated are not proved. * * *” 

“The law’s standard of care is that of tile ordi¬ 
narily prudent person under the circumstances at¬ 
tending the injury. But, whatever the averment, 
it must be proved substantially as averred. De¬ 
fendant has a right to know what the charges are 
in order to properly make his defense and to pre¬ 
vent his being taken by surprise at the trial.; Feder 
vs. Midland Casualty Co., 316 Ill. 552, 147 N. E. 
468. The evidence shows that the truck did not 
run into or strike the motorcycle of decedent. The 
truck may have created a condition of peril to dece¬ 
dent and to others rightfully on the highway at 
the time. Defendant may have been negligent in 
failing to observe whether travellers on the high¬ 
way were approaching, and, if so, in failing to ex- 
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ercise the degree of care the law imposes, in view 
of the peril, to guard against injuring them. That 
it failed in that respect is the most that can be 
said of its conduct. What it did or failed to do 
varied most essentiallv from what it was charged 
with having done. The proofs did not support the 
allegations.” 

“* * * A motion was made at the trial to di¬ 
rect a verdict, on the ground that the proof did not 
support the allegation. It was overruled. The 
point was urged in the Appellate Court. The 
Court said in its opinion that the real question in 
issue under the pleading is whether the truck was 
so negligently operated and managed as to result 
in the accident. The holding overlooks the fact 
that there was no such general charge of negli¬ 
gence. The charge was specific. If not required to 
be so proved, it is no longer the rule that the proofs 
must be responsive to the allegations.” 

“When the plaintiff sets out in his declaration 
the negligent acts of the defendant relied on as a 
basis for a recovery, he must establish those negli¬ 
gent acts, and cannot recover by reason of negli¬ 
gent acts of the defendant not averred in the dec- 
laration as a ground of recovery, even though the 
acts proven show the defendant was guilty of neg¬ 
ligence which caused the injury (Citing cases)”. 

“When the variance between the declaration and 
proof is insisted on at the trial, so that the plain¬ 
tiff has the opportunity to amend his declaration, 
it is error for the court to refuse to direct a ver¬ 
dict, if he fails or refuses to amend the declara¬ 
tion (Citing cases) ”. (Italics ours) 


Ellis v. District of Columbia , 45 App. D. C. 384. 
Capital Traction Co. v. Snowden, 48 App. I). C. 
344. 

Riley Lumber Co. v. McIIarg, 47 App. D. C. 389. 
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Further, regarding the motion to direct a verdict for 
the defendant upon the record disclosed, this Court has 
held in the case of McLaclden v. Perry, 63 App. D. C. 
24, 27, that: 


“Before the evidence is left to the jury, there is 
a preliminary question for the judge, not whether 
there is literally no evidence, but whether there is 
any upon which a jury can properly proceed to 
find a verdict for the party producing it, upon 
whom the onus of proof is imposed.” (Citing 
cases.) 

ISSUE II. 

The Trial Court Erred in Permitting the Introduction 
of Evidence Not Pertinent to the Issue Made by 
the Pleadings, and Tending to Prejudice the De¬ 
fendant in the Minds of the Jury. 

The object of pleading is to center a controversy be¬ 
tween the parties on the precise question of fact or law 
on which thev differ, so that the testimonv may be re- 
stricted to matters relevant to that question. 

The Supreme Court of the United States in the case 
of United States v. Gilmore, et al., 7 Wall. 491, 494, 19 
L. ed. 282, in stressing the importance of excluding 
irrelevant and incompetent evidence, stated as follows: 

“The course proposed to be pursued when the 
objection by the district attorney was taken, could 
liardlv fail, under anv circumstances, to mislead 
and confuse, and to prevent the proper trial of the 
cause. The object of pleading is to concentrate 
the controversy upon the questions of fact and of 
law, which should control the result. The value of 
the system in the administration of justice can 
liardlv be too highly estimated. The exclusion 
from the testimonv of everything irrelevant and 
incompetent is not less important.” 
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Any and all evidence in the case relating to a con¬ 
voy of cars accompanying the President of the United 
States was inadmissible as being not material to the 
issue and prejudicial in the minds of the jury. 
Throughout the trial, counsel for appellee constantly 
sought to impress upon the jury that here was a group 
of official cars whose progress was constantly ham¬ 
pered and endangered by the negligent operation of the 
bus on the highway. Over objection of counsel for ap¬ 
pellant the Court allowed considerable testimony to 
the effect that for many miles preceding the place of 
the accident the bus traveled at an excessive rate of 
speed and failed to keep on its own side of the road. 
This evidence could have had nothing to do with the 
negligent act declared upon namely, the alleged run¬ 
ning down bv the bus of the Ford after it had safelv 
“proceeded to the right side of the highway.'’’ No evi¬ 
dence was adduced by the plaintiff, nor would there be 
place for such evidence under the pleadings, that there 
was any official designation of the Presidential party, 
or of a convoy of any kind whatever so as to give notice 
to people frequenting the highway. Nevertheless, from 
the many statements of the newspaper men, and par¬ 
ticularly Drescher, the Secret Service operative, the 
jury could not help but be impressed that this bus had 
been wantonly operated in a negligent fashion for a 
distance of many miles. (R. 23, 25-29, 33 and 35.) 

Just as multitudinous were the statements that the 


bus had failed to pull over and give way to cars pass¬ 
ing it. It is again pointed out that nowhere in the 
declaration filed by the appellee is there an allegation 
that the bus failed to give the right of way; but rather, 
the declaration concedes that the bus was being main¬ 
tained on the right side of the road enabling the Ford 
to safely pass. This again represents a prejudicial 
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picture to the jury so as to enable them to gain the im¬ 
pression that the bus was constantly being operated in 
total disregard of rights of others upon the highway. 
The authorities are legion wherein it is declared that 
the testimony regarding an accident has no point un¬ 
less it tends to prove facts directly concerned with the 
actual happening as declared upon. (R. 25, 29, 30, 32, 
and 33.) 

Link v. Skeclcs, 207 Ill. Appeals, 48. i 

Young v. Campbell, 177 Pac. 19, 22 (Ariz.). 


In violation of the above well recognized and salu¬ 
tary principle of the law, the Court permitted the plain¬ 
tiff to introduce evidence highly prejudicial to the de¬ 
fendant which had no tendency to prove the act of neg¬ 
ligence of which she complains. Time and again coun¬ 
sel for the defendant objected and excepted to the 
Court’s action in this regard, but the evidence was ad¬ 
mitted, and counsel for the plaintiff was permitted to 
argue to the jury its significance as tending to show 
“that the bus was driving out in the middle of the road, 
and was driving at a very rapid rate of speed”, at the 
time that the Secret Service car passed the bus a mile 
or more before the happening of the accident com¬ 
plained of by the plaintiff. Thus the witness, Pickens, 
was permitted to testify that just after he passed the 
bus he looked at his speedometer and it registered 62 
miles. (R. 23.) The witness, Drescher, was permitted 
to testify, over objection, that the bus cut in between 
the President’s car and the Secret Service car, that it 
took the Secret Service car three-quarters of a mile, or 


a mile, before it could get around the bus and back in 
the proper position in back of the President’s car, and 
as his car went bv the bus he waved the man down and 




14 


said ‘ 4 take it easy there buddy, the President of the 
United States.” (P. 25, 26, 27, 28 and 29.) The wit¬ 
ness, Mallon, was permitted to testify, over objection, 
that the Pickens’ car in which lie was riding:, honked 
its horn behind the bus trying: to get it to move over 
from the center of the road; that they trailed the 
motor bus for several miles before they passed it, that 
they finally passed the bus when they were going at a 
very rapid rate of speed. (P. 22 and 22.) The wit¬ 
ness, Purno, was permitted to testify, over objection, 
that the Pickens’ car was going over sixtv miles an 
hour when it passed the bus. 

This case was, to say the least, a very close one upon 
the question of liability, and, in view of this fact, and 
the fact that the jury returned a verdict in favor of 
the defendant as against the driver of the automobile 
in which plaintiff was riding;, her husband, Frank AY. 
Connor, it seems apparent that the irrelevant, incom¬ 
petent testimony just referred to above was higrhly 
prejudicial to the defendant and undoubtedly influ¬ 
enced the jury to return a verdict in favor of the plain¬ 
tiff. 

“Clearly, the testimony which had for its pur¬ 
pose the 'establishing; of the fact that plaintiff 
traveled at an excessive rate of speed before* he 
reached the point of Adams street when he can be 
said to be approaching- the crossing of Third Ave¬ 
nue and Adams Street had no tendenev whatever 
to establish the plaintiff's acts while passing over 
the highway intersection. When the Court per¬ 
mitted Rankin, Gardiner, Dorris, Shaw, Murphy, 
and other witnesses to testify with respect to the 
rate of speed in portions of the street other than 
at the crossing of said street it erred.” 

Young v. Campbell , 177 P. 19, 22 (Ariz.). 
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The Court also erred in overruling the motion of 
defendant to strike out that portion of appellee’s testi¬ 
mony relating to the deformity of her shoulder alleged 
to have resulted from a fracture received when the car 
overturned. Bearing in mind that cardinal'■ rule of 
pleading that only that which is alleged may be proved, 
it is pointed out that, in the declaration herein, besides 
other injuries, “a fracture of the collar bone’’, is de¬ 
clared upon. It is settled beyond cavil that such a mat¬ 
ter as a deformity following upon a break must be spe¬ 
cially pleaded in order that evidence thereon may be 

introduced and recovery had therefrom. Onlv those 

* ? 

matters which are the natural and necessary results of 
the injuries declared upon may be shown without alle¬ 
gation. It is in no manner a necessary result from the 
fracture of a collar bone that deformity or sagging or 
malposition of the shoulder will result, so that evidence 
and claims regarding such deformity would have no 
place under the Declaration filed, and their considera¬ 
tion comprised error. 

Washington v. City of Seattle, 170 Wash. 371, 16 
P. (2d) 597. 

“It has so often been said, as to have grown 
into an axiom, that proof without allegation is as 
unavailing as allegation without proof. iTliere 
must, under the old or new system of pleading, be 
allegata and probata, and the two must correspond 
with each other. When the proof materially de¬ 
parts from the allegation, there can be no recov¬ 
ery without an amendment/’ 

Talley v. Harris* Granite Quarries Co., 174 N. C. 
445, 93 S. E. 995. 

Baldwin v. Kansas City R. R. Co., 218 S. W. 955, 
957 (Mo. Appeals). 
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McElroy v. Swenson Const. Co., 247 S. D. 209, 
212, 213. 213 Mo. App. 160. 

Kura): v. Traiche, 123 X. E. 377. 226 X. V. 266. 
Richards v. III. Cent. R. Co., 197 Ill. App. 282. 
Stapleton v. Butensky, 177 X. V. S. 18. 

Samuel v. .V. Y. Rep. Corp., 234 X. V. S. 377. 
Xo. Texas Traction Co. v. Gilbert. 282 S. AY. 850. 
(Texas.) 


ISSUE III. 

The Trial Court Erroneously Charged the Jury as to 
the Law of the Case and Misled and Confused 
the Jury as to the Issue and the Burden of Proof. 

Plaintiff’s Prayers Xumber One, Two and Three, 
allowed bv the trial Court, stressed several times the 
doctrine that the negligence of the driver of an auto¬ 
mobile could not be imputed or charged to his guests, 
and that in order to defeat the right of recoverv on 
the part of a guest (plaintiff) it must be shown that 
she, herself was negligent. The defendant had not 
filed a plea of contributory negligence, and had dur¬ 
ing the trial of the case and after the general charge 
of the Court pointed out that it did not plead contribu¬ 
tory negligence and did not claim it, but alleged that 
the accident was due solelv to the negligence of the 
driver of the car in which plaintiff was riding. How¬ 
ever, upon the granting of the above prayers, the de¬ 
fendant requested that the Court grant its instruction 
Xumber Five, which reads as follows: 

“The jury are instructed as a matter of law 
that if the plaintiff knew that the driver was care¬ 
less or negligent in the operation of said car, and 
that he was not taking proper precautions, it was 
her duty to protest to the driver, and it devolved 
upon her to insist that the driver stop the vehicle 
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or slow clown or take some other action for her 
own protection. If the plaintiff passenger failed 
in any of these respects, she is chargeable with 
contributory negligence, and thereby is precluded 
from recovery. ” 

* i 

The Court refused to grant such instruction re¬ 
quested by the defendant, and none of the special pray¬ 
ers granted an behalf of either party undertook to ad¬ 
vise the jury as to just what might constitute negli¬ 
gence on the part of the plaintiff, who was a guest of 
her husband. The Court did undertake to charge the 
jury as follows: 

i 

“But in considering that case, it stands, of 
course, on a different situation from the case of 
the driver of the car. She is charged onlv with 
the degree of care that a person in her position, 
under the circumstances, would be required to ex¬ 
ercise, and that test, the same as with respect to 
the others, is whether or not she acted as a per¬ 
son of ordinary care and prudence would have 
acted under the circumstances of the case. Whether 
the situation was such that it required her to pro¬ 
test against what was going on, what was being 
done, or whether she could have avoided it by mak¬ 
ing protest, or whether she ought to have made a 
protest under the circumstances, is something that 
you are to consider and determine in the case, 
remembering that she was not the driver of the 
car but was merely a passenger in the car.” 

Being charged in the words above quoted the jury 
must have necessarily understood that if a protest 
on her part would not have avoided the accident then 
she was under no duty to protest, and in conformity 
with such understanding they could feel perfectly safe 
in arriving at the conclusion that if a protest on her 
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part was likely to go unheeded by her husband, then 
she was relieved of the necessity of protesting. Such 
a view does not reflect the law, as it must be remem¬ 
bered that one who sits silentlv bv the side of another 
who is operating a car recklessly and at an excessive 
speed encourages the driver, by her silence, to con¬ 
tinue his reckless course just as effectively as if she 
expressly urged him to maintain or increase his ex¬ 
cessive speed. The charge, therefore, was calculated 
to mislead and did mislead the jury as to the duty 
that devolved upon the plaintiff and in effect seemed 
to belittle the idea that a guest could be negligent, for 
the foregoing paragraph ends with an admonition to 
the jury to remember, “that she was not the driver 
of the car but was merely a passenger in the car.” 

In the case of Bernhardt v. City and Suburban Rail- 
icay Company . 49 Appeals D. 0. 26b, 271 : 


“The primary duty of caring for the safety of 
the vehicle and passenger rests upon the driver, 
and unless the danger is known to the passenger 
he may rely upon the assumption that the driver 
will exercise proper care and caution. But if the 
passenger knows that the driver is incompetent 
or careless, or that he is not aware of a danger 
known to the passenger, and is not taking proper 
precautions, it is his duty to notify the driver of 
the peril, and it may devolve upon him to insist 
that the driver shall stop the vehicle and allow 
him to alight, or take some other suitable action 
for his own protection. If the passenger fails in 
any of these respects, he may be chargeable with 
contributors negligence.” 


See also: 

Washington Railway and Electric Company v. 
Chapman , 62 Appeals D. C. 140. 
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Carter v. Phillinger , 142 Md. 365, 120 Atl. STS. 

Lavine v. Abramson, 142 Md. 222, 120 Atl. 523. 

In Lavine v. Abramson, supra, the Maryland Court 
said: 

‘‘When dangers, which are either reasonably 
manifest or known to an invited guest, confront 
the driver of a vehicle, and the guest has; an ade¬ 
quate and a proper opportunity to control or in¬ 
fluence the situation for safetv, if he sits by with- 
out warning or protest and permits himself to be 
driven carelessly to his injury, this is negligence 

which will bar recovery.” 

* 

And in Naglo v. Jones, 115 Kansas 140, 222 P. 116, 
the Court said: 

“If the driver runs his car at a reckless rate 
of speed, and thus encounters an obvious danger, 
it is the duty of the invitee, when the danger be¬ 
comes apparent, to take precautions for his own 
safety. He must remonstrate, and, if necessary, ask 
for an opportunity to leave the car. If he sits 
silent and allows the driver to rush recklessly on 
at a dangerous rate of speed, knowing the danger, 
and fails to protest or remonstrate, he takes the 
chances of injury, and cannot recover from one 
which results from the manifest negligence of the 
driver. ’ ’ 

i 

In considering the propriety and necessity for the 
granting of defendant’s instruction Number Five, the 
following items of testimony must be considered: 

(a) Generally that they (plaintiff and defendant) 
kept about one hundred feet back of the Pickens’ car 
while on the trip and were maintaining about the same 
speed as the Pickens’ car; that she did not warn her 
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husband to slacken the speed of the car or slow up; 
that they passed the bus practically immediately after 
the Pickens’ car passed it. 

(Plaintiff’s testimony, R. 18.) 

(b) That my responsibility was to get by; to accom¬ 
pany the President, no matter what happened, if it was 
physica 11 y possible. 

“Q. Whether it was dangerous to get off the 
road or go off into the mud, or not you were going 
to take a chance were vou ! 

A. I was going to do mv dutv if it was humanly 
possible to do it.” 

(Frank W. Connor's testimony, R. 21-22.) 

(c) The Pickens’ car was running from fifty-five 
to sixty miles an hour behind the bus for a couple of 
miles and just after they got by the bus the speed¬ 
ometer showed sixty-two miles an hour. 

(Pickens’ testimony, R. 23.) 

(d) He saw the bus when it was on the highway 
ahead of the Pickens’ car, that they came up behind 
this bus, “all of us were traveling at a rather high 
rate of speed, and we got around the bus ourselves 
safely"; he was looking out rear window to see if Con¬ 
nor would get around safely; that Connor was driving 
a light car and the car got off the road when passing 
the bus, and “jounced around” and Connor obviously 
had a difficult time keeping it in control and it (Con¬ 
nor’s car) “came back on the road at a high speed 
in front of the bus, “and wiggled and zigzagged as if 
he, Connor, was having a difficult time as he was pass¬ 
ing the bus, and he saw his car get into approximately 
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a position in front of the bus as he was trying to 
swing it clear; that Connor’s car got off the road into 
soft shoulder, and apparently he was having trouble 
controlling the car as it was “shimmying”, or in other 
words careening. 

(Testimony of witness, Hurd, R. 30 and 31.) 

(e) They trailed the motor bus for several miles and 
then passed it; going at a very rapid rate of speed 
they finally passed the bus. 

(Testimony of witness, Mallon, R. 32 and 33.) 

(f) That while they were trailing the bus lie looked 
at the speedometer and saw that they were going fifty 
or sixty miles an hour, and were going a little over 
sixty miles an hour when they passed the bus. 

(Testimony of witness, Durno, R. 35.) 

The admission of the plaintiff’s husband that it 
was his determination in operating the light Ford 
car to keep up with a group of heavier cars main¬ 
taining a speed well over fifty miles per hour, “re¬ 
gardless of consequences,” the testimony of the 
witnesses in the Pickens’ car, which was immedi¬ 
ately preceding the car in which plaintiff was rid¬ 
ing, that the Pickens’ car was traveling at a very 
rapid rate of speed, around sixty miles an hour, 
and that they had kept up this speed for a distance of 
several miles immediately preceding the accident, and 
that the Connor car kept about the same distance be¬ 
hind the Pickens’ car while it was traveling at such 
speed, and the admission of the plaintiff as to her total 
failure to protest against such excessive speed or to 
remonstrate in any wise with her husband, showed 
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lior indifference to her own safety or a willingness 
to take a risk of injury without protest. It seems clear 
under the authorities, that the least that the defendant 
was entitled to have was an instruction to the jury 
in the words'of its Instruction Number Five. In this 
connection we use the word “least” advisedly for it 
seems clear to us that upon the evidence referred 
to under this issue a verdict for the defendant should 
have been directed. 

It is difficult to understand the Court’s action in re¬ 


fusing defendant's Instructions Number Four (a), and 
Four (b), when it is considered that they but para 
phase the claim in the plaintiff’s declaration and re¬ 
quire the jury to find by a preponderance of the evi¬ 
dence that she has proved the case alleged before a 
verdict could be returned in her favor. Even though 
we reject defendant's Instruction Number (a), because 
of its limitation to the violation of an alleged Statute 
of Virginia, with reference to speed of motor buses, 
there is no justification for the rejection of its in¬ 
struction Number 4 (b). Nowhere in the general 
charge of the Court was the error of this refusal cured, 
but it was in fact aggravated in the general charge bv 
the failure of the Court to limit the jury to a consid¬ 
eration of the act of negligence charged in the Declara¬ 
tion, for after referring in a general wav to the charge 
in the Declaration, and referring to the duty of per¬ 
sons operating cars to use reasonable care and pru¬ 
dence considering the character of the road, the cir¬ 
cumstances, the width of the road and traffic condi¬ 


tions existing, and to a speed limit of forty-five miles 
an hour along the Virginia roads, and asserting that 
the violation of such speed law would be negligence, 
the Court said: 
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“In addition to that, I will say that at all times 
and under all circumstances in operating along 
road each person is required to exercise the care 
that a man of reasonable care and prudence ought 
to exercise under the circumstances of the case op¬ 
erating a car.” (R. 50) 

i 

i 

Such a charge, after refusing to charge in the lan¬ 
guage of the defendant’s Instructions Four (a) and 
Four (b), or either of said instructions, was an invi¬ 
tation to the jury to wander far afield and to return a 
verdict against the defendant if it found that; it was 
negligent in some other respect, and at some other 
place than charged in the Declaration. This is partic- 

I 

ularly true in this case because of the Court’s action in 
permitting the introduction of the testimony com¬ 
plained of under Issue II of this brief, and in permit¬ 
ting counsel for the plaintiff to argue on said testimony 
as follows: 

“One of the Secret Service men in charge of 
that car told you the trouble they had in passing 
that bus. He had to trail it for nearly three-quar¬ 
ters of a mile before he could e:et bv it, because it 
was taking up so much of the road that they could 
not get by. As he did pass it, he opened the door 
of the car, leaned out on the running board, and 
called down to the driver, and said, “Take it easy, 
Pal—President of the United States.” The driver 
says, “I didn’t see that. I didn’t hear anybody 
speak to me.” But Mr. Drescher said he did pull 
over and let him bv them. 

There is onlv one reason whv Mr. Drescher had 
* * 

to do that. There is only one thing that would 
have caused that remark to be made bv Mr. Dres- 
cher and that is the fact that the bus was driving 
out in the middle of the road and was driving at 
a very rapid rate of speed. “Take it easy, Pal”— 
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a very natural exclamation, and a most normal 
tiling to do under the circumstances; and the bus 
driver reacted to it in a normal way. He pulled 
over and let that car get bv, and he let the next 
car get bv. Mr. Drescher ceased to watch him 
then.” (R. 49) 

Such an argument could only tend to mislead or in¬ 
flame the jurors, and to prejudice the defendant in 
their minds, and being permitted by the Court would 
naturally tend to give to the jury the impression that 
they could consider the alleged action of the bus in 
“hogging” the center of the road when other cars were 
attempting to pass as tending to show that it was doing 
the same when the car in which plaintiff was riding 
attempted to pass, and that this would be an act of 
negligence upon which they could base a verdict against 
the defendant. 

Further error was committed bv the Court in charg- 
ing the jury, “of course, just as the burden rests upon 
the plaintiff to show that the defendant in the case was 
guiltv of negligence in the same wav the burden rests 
upon the defendant to prove the charge or attempt to 
establish that the plaintiff was guilty of negligence.” 

This charge as to the burden of proof came after the 
Court had stated to the jury that, “The defendant here 
denies the charge of negligence, and by way of explana¬ 
tion they say in their plea that the injury resulted from 
the negligence of the driver of the automobile; that Mr. 
Connor, himself, was negligent, and that his negligence 
caused the accident. 

Of course, that is another way of saying in one way 
that the defendant was not negligent at all, but that 
the plaintiff was the only one that was negligent, and 
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that, therefore, there was no liability upon the defen¬ 
dant.’ ’ (R. 51) 

In other words, the jury was, in effect, charged that 

the burden of proof was upon the defendant to show 

that it was not negligent at all, and thus shifted the 

burden, which should always remain with the plaintiff, 

to the defendant. It is elementary in our law that the 

•> 

burden of proof in this type of case never shifts, but 
remains with the plaintiff throughout. 

See: 

Dixon v. Great Falls and 0. D. By. C.,\ 43 Ap¬ 
peals D. C. 206. 

Carmody v. Capt. Tract. Company, 43 Appeals 
D. C. 245. 

Perry v. Capt. Traction Co., 59 Appeals I). C. 42. 

Bennett v. Washington Terminal Co., 55 Appeals 

D. C. 111. 

McLachlan v. Perry , 63 App. D. C. 24. 

Kelly Furniture Company v. Wash. R. R. and 
Elec. Co., 64 Appeals D. C. 215. 

The errors committed by the Court in charging and 
refusing to charge the jury as outlined herein undoubt¬ 
edly contributed in a great degre to bring about the 
inconsistent and contradictory verdicts returned—and 
this brings us to a consideration of the final issue pre¬ 
sented by this brief. 
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ISSUE IV. 

It Was the Duty of the Trial Court to Arrest Judgment 
or Set Aside the Verdict as Inconsistent and Con¬ 
tradictory of the Verdict Returned in the Case of 
Plaintiff’s Husband. 


The careful reading of the Declaration in this case 
discloses that the sole act of negligence complained of 
is predicated upon the exceeding of an alleged statu¬ 
tory speed limit. By the Declaration the existence and 
violation of this statute is made the basis of the action. 
Nevertheless, at no time during the course of the trial, 
was anv evidence adduced to show the existence of the 
statute claimed, and in fact it was conceded bv counsel 
for plaintiff that no such statute existed. Counsel for 
the defendant had assumed the statute pleaded would 
be correetlv stated. Such a defect in a Declaration is 


properly reached by a Motion in Arrest of Judgment, 
as the defect is a substantial one and is never cured 
by pleading over or by verdict. Being a defect of sub¬ 
stance, it is reached by such a motion, which is in effect 
a delayed or postponed Demurrer. 


Perry Common Law Pleading, at page 211. 


A motion in arrest of judgment is properly had 
where there is a defective verdict or a verdict is at 
variance with the issues in a substantial manner. 

In the case of Magruder v. Belt, 7 Appeals, 1). C. 
303, 311, this Court speaking through Mr. Chief Justice 
Alvey, said: 

“The rule of law is precise upon this point. A 
verdict is bad, if it varies from the issues in a sub¬ 
stantial manner, or if it find only a part of that 
which is in issue. The reason of the rule is obvi¬ 
ous; it results from the nature and the end of 
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pleading. Whether the jury find a general or spe¬ 
cial verdict, it is their duty to decide the very point 
in issue; and although the court in which the case 
is tried may give form to a general finding, so as 
to make it harmonize with the issue, yet, if it ap¬ 
pears to that court, or to the appellate court, that 
the finding is different from the issue, or is con¬ 
fined to a part only of the matter in issue, no judg¬ 
ment can be rendered upon the verdict.” 

It is not deemed necessary for the purpose of this 
argument to indulge in any extended discussion of a 
technical nature as to the propriety of a motion in ar¬ 
rest of judgment as the means by which to cure the 
error presented by the inconsistent and contradictory 
verdicts rendered in the two cases which had been con¬ 
solidated for trial. In addition to the motion to arrest 
the judgment there was filed a motion to set aside the 
verdict and grant a new trial, and if the jury’s ver¬ 
dicts were inconsistent and contradictory the verdict 
in the instant case should have been set aside and no 
judgment should have been entered thereon. A con¬ 
sideration of the pleadings in the case, and the proof 
offered in support thereof leave no doubt but that a 
single and identical issue was presented in each case, 
and when the jury returned a verdict in favor of this 
defendant in the suit brought by Frank W. Connor, 
husband of the plaintiff herein and the driver of the 
car in which she was riding, it could only have done so 
on the theory that the defendant \vas not guilty of the 
act of negligence complained of by the said Frank W. 
Connor. It is presumed that a jury’s verdict is based 
upon the issue presented by the pleadings, as “it is 
their duty to decide the very point in issue.” ( Magru- 
der v. Belt, supra.) If the evidence show T ed that the 
plaintiff’s automobile, operated by her husband, had 
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safely passed the defendant's bus and returned to its 
side of the highway in front of the bus and the bus then 
negligently or deliberately increased its speed and ran 
into the rear of said automobile, the jury would have 
been compelled under the law to find a verdict in favor 
of both plaintiff and her husband, even though both the 
automobile and the bus were exceeding a speed limit, 
for the speed of the plaintiff's car in passing the bus 
and in getting ahead of it could not in anvwise contrib- 
ute to the accident. On the other hand if, as the defen¬ 
dant contended and the evidence seemed clearlv to es- 
tablish, the automobile in which plaintiff was riding, 
and which was operated by her husband, while travel¬ 
ing at a rapid speed went onto the dirt shoulder of 
the road, which was wet and slippery and while the op¬ 
erator was endeavoring to bring said automobile back 
on the macadam the edge of the concrete caught the 
wheels and caused the rapidly moving machine to be 
thrown out of control and skid across the road into the 
front side of the bus, the sole cause of the accident, was 
the negligence of the plaintiff’s husband and there 
would be no proof of negligence on the part of defen¬ 
dant as alleged in the declaration. The only issue 
upon which the jury could lawfully pass by its verdict 
in the case of Frank W. Connor, was the issue pre¬ 
sented by the pleadings, namely, as to whether the de¬ 
fendant’s bus was caused to run into the rear of the 
automobile in the negligent manner claimed in the Dec¬ 
laration. It being presumed that the jury’s verdict 
was upon the issue presented, then it logically follows 
that they found the defendant not guilty of the negli¬ 
gence charged in the case of Frank W. Connor, and, as 
the issue in this case is identical with the case of Frank 
W. Connor, the verdict in favor of the plaintiff herein 
is inconsistent and contradictory. Whether this incon- 
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sistent and contradictory verdict is based on sympathy 
for the plaintiff, misconception of the law, or confu¬ 
sion.produced by the introduction of irrelevant testi¬ 
mony and the erroneous instructions of the Court, it 
should have been promptly set aside. 

CONCLUSION. 

In conclusion it is earnestly urged that the issues 
presented by this appeal should be determined in favor 
of the appellant and the judgment below should be re¬ 
versed. 

Respectfully submitted, 

Henry I. Quinn, 

William T. Hannan,; 

Attorneys for Appellant 
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IN THE 


Hmteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1936. j 

i 

No. 6805. 

I 

Old Dominion Stages, Inc., a Corporation, Appellant , 

v. 

"VV ilhelmina D. Connor, Appellee . 

I 

BRIEF FOR APPELLEE. 

Appeal from the District Court of the United States 
for the District of Columbia. 


This appeal by the defendant below from a judgment 
on the verdict of the jury (R. 10) presents one con¬ 
trolling question for determination by this Court, 
namely: I 
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Can the negligence of a driver of an automobile be 
imputed to an invited guest who had nothing to do with 
the driving or directing of the car, who was not en¬ 
gaged in a joint enterprise with the driver, and who 
was found by the jury not guilty of negligence? 

Other issues raised by the Brief for appellant are, 
for the most part, dependent upon and subordinated 
to the above stated question. 

ARGUMENT. 

It is established law in this jurisdiction that the 
negligence of the driver of an automobile mav not be 

c c? » 

imputed to the passenger. 

Stearns v. Lindoic et al., 63 App. D. C. 134. 

Burke v. Anacostia B. R., 48 App. D. C. 296. 

Miller v. Union Pacific R. Co., 290 U. S’. 227, 54 
S. Ct. 172, 78 L. Ed. 285. 

In the Miller case, supra, a husband and wife were 
riding together in an automobile, the husband being 
the driver. The car was involved in a collision with a 
railroad train. Suits were filed on behalf of both the 
husband and the wife. The defendant prevailed in the 
husband’s case and lost in the case of the wife. The 
factual situation presented to the Supreme Court of 
the United States is, from the standpoint of the law, 
parallel to the facts disclosed by the record in this case. 
In disposing of the husband’s case, the Court in a 
unanimous opinion used this language: 

“So far as the case for the husband is concerned 

we agree with the Court below. Contributory 

negligence on his part was clearly established 
* * * ? ? 
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The Court, in disposing of the wife’s case, said: 

4 ‘The case for the death of the wife is controlled 
by different considerations * * *. Whether a 

passenger or guest in a public or private convey¬ 
ance, having no control over its movement,!may be 
denied a right of recovery for personal injury or 
death on the ground of contributory negligence 
depends upon his own failure to exercise a proper 
degree of care, and not upon that of the driver. 
This is true where the passenger is the wife of the 
driver as in other cases. * * *, the Federal rule 

is definitely settled that the burden of proving such 
contributory negligence rests, in all cases, upon 
the defendant * * *. 

“In the present case, as already appears, the 
burden was sustained as to the husband. It was 
not sustained as to the wife. * * * 


“The negligence sought to be established against 
the railroad company was not only failure to sound 
the whistle but operation of the train at a rate of 
speed dangerous and unusual and which necessar¬ 
ily would bring the train into the city at a speed 
far beyond the limit prescribed by the city ordi¬ 
nance. Assuming, upon these facts, that a finding 
by the jury that the train was negligently oper¬ 
ated would be justified, such negligence continued 
without interruption down to the moment of the 
accident. The same is equally true in respect of 
the contributory negligence of the driver of the 
automobile. The result, therefore, is that the con¬ 
tributory negligence of the driver did not inter¬ 
rupt the sequence of events set in motion by the 
negligence of the railroad company or insulate 
them from the accident, but concurred therewith 
so as to constitute in point of time and effect what 
was essentiallv one transaction. 

“The rule is settled by innumerable authorities 
that if injury be caused by the concurring negli- 
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gence of the defendant and a third person, the de¬ 
fendant is liable to the same extent as though it 
had been caused by his negligence alone. ‘It is 
no defense for wrong-doer that a third party 
shared the guilt of the same wrongful act, nor can 
he escape liability for the damages he has caused 
on the ground that the wrongful act of a third 
party contributed to the injury.' (Citing cases)” 

In its charge to the jury in the instant case, the Court 
followed the law as laid down by the Supreme Court of 
the United States in the Miller case (R. 49, 52). 

Plaintiff, AATlhelmina D. Connor, testified that she 
had never driven an automobile, that she had been 
invited by her husband to go on a week-end trip, 
that she did not help her husband in his news¬ 
paper work and that she had nothing to do with the 
driving or directing of the car (R. 15). The Court in¬ 
structed the jury that to defeat the right of recovery 
by the passenger or guest in the car it must be shown 
that the passenger or guest was herself negligent. (R. 
55) The jury found for the plaintiff and therefore, 
under the instructions from the Court, must have found 
that she was not negligent. 

But the appellant states that this verdict is incon¬ 
sistent and contradictory (p. 29 of Appellant’s Brief) 
because in the case of Frank AY. Connor, driver of the 
car whose cause (At Law Xo. 81,953) was tried to¬ 
gether with the cause of plaintiff, under an Order of 
Consolidation (R. 15), the jury found for the defen¬ 
dant. Appellant argues that he did not claim contrib¬ 
utor' negligence in the Court below, although he did 
plead that the negligence of Frank \Y. Connor was the 
cause of the accident. He argues, therefore, that the 
jury cannot have found Frank AY. Connor guilty of con¬ 
tributory negligence and must have found (pp. 24-28 
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Appellant’s Brief) that there was no negligence on the 
part of the defendant, as alleged in the declaration (p. 
28 of Brief). 

But appellant’s assumption that the jury was pre¬ 
cluded from considering the negligence of Frank W. 
Connor, because of defendant’s claim that contributory 
negligence was not pleaded, is not in accord with the 
law in this jurisdiction. Failure of defendant to plead 
contributory negligence does not preclude the jury 
from considering the negligence of the plaintiff. The 
law in this connection is clearly set forth in the case of 
J. Maury Dove Co. v. Cook , 59 App. I). C. 61, 


‘‘Where the question of contributory negligence 
was not raised by defendants’ pleading, the! Court 
may direct verdict if plaintiff’s evidence discloses 
contributory negligence as matter of law; but, if 
it merely tends to show such negligence, question 
is for Jury.” (Syllabus) 


In the case of Dash iris v. IF. B. Moses <& Sons, 35 
App. I). C. 583, the Court said: 

“Contributory negligence is usually a question 
of fact for the consideration of the jury. Where 
there is an issue of fact upon which reasonable 
minds might disagree, the Court is not justified in 
withdrawing the case from the consideration of 
the jury.” 

There is nothing inconsistent in the verdicts of the 
jury in the cases of Frank W. Connor and Wilhelmina 
D. Connor, appellee. If the jury found, as it must have 
found, that the defendant bus company was negligent, 
that there was negligence on the part of Frank W. 
Connor, driver, but no negligence on the part of; Wil¬ 
helmina D. Connor, passenger, the fact that the jury 
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found a verdict for the defendant bus company in the 
Frank AY. Connor case does not preclude a verdict in 
favor of AYilhelmina I). Connor in her separate cause. 
Furthermore, the verdict for the defendant in the 
Frank AY. Connor case tends to refute all suggestions 
in appellant's brief that the jury may have been prej¬ 
udiced bv testimonv setting forth the necessarv facts in 


the case. 

Although appellant states that he did not claim con¬ 
tributory negligence (p. 16) he nevertheless asked the 
Court to grant his Prayer Xo. b which concludes as fol¬ 


lows : 


“If the plaintiff passenger failed in any of these 
respects, she is chargeable with contributory neg¬ 
ligence, and thereby is precluded from recovery.” 


The Court in its instruction to the Jurv covered this 

% 

point as follows: 

“In order to defeat the right of recoverv on the 
part of the passenger or guest in the car it must 
be shown that the passenger or guest was herself 
negligent.” (p. 5b) 

Appellant complains in his Brief (p. 22) that the 
jury was not limited to consideration “of the act of 
negligence charged in the declaration" and that the 
proof failed utterly to establish an accident as com¬ 
plained of in the declaration. The declaration alleged 
that defendant's bus ran into, collided with and over¬ 
turned the automobile in which plaintiff was a pas¬ 
senger. Defendant in his plea denies that said motor 
bus ran into said automobile. The issue was thus 
clearly defined. The plaintiff in her testimony stated 
that the car, in which she was riding, passed the bus 
and came onto the road in front of the bus and then 
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the crash came (R. 16). The plaintiff’s husband, 
Frank W. Connor, driver of the car, testified that he 
got safely back on the road clear and ahead of the 
bus and shortly thereafter came the crash that knocked 
him off on the right side (R. 19). Robert S. Pickens, 
witness for the plaintiff, testified that defendant’s bus 
hit plaintiff's car (R. 24). Charles Hurd, witness for 
the plaintiff, testified that plaintiff’s car came to a po¬ 
sition in front of the bus and then there was a crash 
and then the car turned over (R. 30). Paul Mallon, 
witness for the plaintiff, testified that defendant’s bus 
hit plaintiff’s car and that the car turned over and 
went off the road on the right hand side (R. 33). 

To contradict this testimony, defendant produced 
Charles H. King, who said he was hauling gravel on 
the shoulders of the State highway, and who states he 
could not see whether defendant’s bus hit plaintiff’s 
car or not (R. 39), and Harry Smith Bardell, driver of 
the bus, who said the bus did not strike the rear part 
of the plaintiff’s car, but just nicked the rear right 
fenders (R. 41), and Albert M. Jones, a passenger in 
the bus, who testified he could not say positively 
whether “the bus struck the Ford Sedan or not but 
thev were verv close together and the Ford seemed to 
turn over and went around about twice into a field and 
turned over and around and faced the Pike again.” 
(R. 44) ! 

After hearing the positive, direct testimony of five 
witnesses for the plaintiff and after hearing the un¬ 
certain testimony of three witnesses for the defen¬ 
dant, no one of whom sustained defendant’s conten¬ 
tion that the bus did not hit the automobile, the jury 
found for the plaintiff on this issue under the follow¬ 
ing appropriate instructions from the Court: 
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“You are instructed that the mere happening of 
an accident does not give rise to a presumption 
that the defendant was negligent, but the pre¬ 
sumption is that the defendant or its agent exer¬ 
cised due care, until the plaintiff establishes to 
your satisfaction by a preponderance of the evi¬ 
dence that the defendant or its agent was negligent 
in the manner related in the declaration; and if, 
on the question of negligence, the scales of your 
judgment are equally balanced, your verdict would 
be for the defendant. That means, as I say, you 
must be convinced by the evidence that the person 
who charges another with negligence has estab¬ 
lished his charge." (R. 53) 


Appellant! complains that it was prejudiced because 
the Court instructed the jurv that the Virginia statute 
set a speed limit of forty-five miles an hour. It is not 
error for the Court to take judicial notice of a State 
statute. The United States Court for the District of 
Columbia takes judicial notice of the statutes of the 
several states. Moore v. Piju'cU . *20 App. 0. C. 312; 
15 R. C. L. 1076. 

Defendant's duty as to permissible speed was mea¬ 
sured. of course, bv the terms of the statute. The al- 
legation in the declaration that the motor bus was 
running in excess of thirty miles an hour could not 
have prejudiced the defendant on the question of speed 
permitted by the statute if the jury found that the 
motor bus was not proceeding at a rate greater than 
fortv-five miles an hour. 

But four witnesses testified that thev trailed the bus 

* 

immediately preceding the accident and that it was 
traveling at a speed well in excess of 50 miles an hour. 
The bus did not slow down between that time and the 
time of the accident and the car driven bv Robert S. 
Pickens, immediately preceding the car driven by 


9 


Frank TC. Connor had to make a speed of 62 miles an 
hour to get by. (R. 23) j 

Defendant produced the driver of the bus who tes¬ 
tified that the bus was traveling approximately forty 
miles an hour, “that he was not looking at the speed¬ 
ometer, that he stopped at approximately fifty feet but 
did not measure it.” (R. 42) Defendant also produced 
Albert M. Jones, a passenger in the bus, who testified 
that the bus was traveling “something like forty miles 
an hour, usual rate of speed and that there was noth¬ 
ing unusual in the speed of the bus.” (R. 44) i After 
hearing this conflicting testimonv and seeing the wit- 
nesses, the jury found that the speed of the motor 
bus, under the circumstances, was one of the contrib¬ 
uting factors of appellant’s negligence. 

Appellant in his Brief (p. 12) states that any and 
all evidence relating to convoy of cars accompanying 
the President of the United States was inadmissible 
and prejudicial to the minds of the jury. The Court’s 
instructions to the jury made it clear that this testi¬ 
mony was to show “the relation of the parties; and 
their positions upon the road, their opportunities for 
observation, whether anything had happened to cause 
them to be paying particular attention to what was 
going on—things of that sort. The inquiry relating 
to negligence relates to the conduct of these two cars 
at the time this accident happened,” the Court added, 
“or so close to the time the accident happened as to 
produce that result.” (R. 53) 

Testimony relative to the convoy of cars accompany¬ 
ing the President (R. 15-16) was given in detail by 
the plaintiff, who was the first witness, and no objec¬ 
tion was made by the defendant to this testimony. 
Therefore, he cannot now be heard to complain that it 
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was an error for the Court to have admitted the tes¬ 
timony lo which lie opposed no objection. Further¬ 
more, defendant's claim that the jury was prejudiced 
by any of this testimony respecting the surrounding 

circumstances is shown to be without foundation bv the 

% 

fact that the jury found for the defendant in the case 
of Frank IV. Connor. 

Defendant complained in his Brief (pp. 17, 18) that 
the plaintiff remained silent and should, therefore, 
have been found guilty of contributory negligence by 
the jury on the authority of Bernhardt v. City Subur¬ 
ban Railway Co., 49 App. D. C. 265. But whether she 
should have interfered with the driver of the car by 
exclamation or otherwise or should have continued to 
have remained silent was clearly a matter for the jury 
to decide, under appropriate instructions from the 
Court, and the case cited by the defendant is authority 
on that point. 

The Court instructed the jury as follows: 


“it has been argued to you, however, with re¬ 
spect to her case that she too was negligent, and 
that her negligence may have contributed to pro¬ 
duce the injury. Of course, if you found that she 
was negligent and her negligence was the produc¬ 
ing cause of the injury, you could not find a ver¬ 
dict in her favor." 


In this case of Bernhardt v. City S. Ry. Co ., supra, 
the case of Southern Pacific Co. v. T Vright, 248 Fed. 
264 is quoted as follows: 

“Genera 11 v it is the dutv of the passenger to sit 
still and sav nothing. It is his dutv, because any 
other course is fraught with danger. Interference 
by laying hold of an operating lever or by excla¬ 
mation or even by direction or inquiry is generally 
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to be deprecated; in the long run the greater safety 
lies in letting the driver alone.” i 


The Court in the Bernhardt case added: 

“It will be noted that the word ‘generally’ was 
used. This indicates that there may be cases in 
which the passenger would bo guilty of negligence 
contributing to the injury.” 


In the present case, the jury found, after seeing the 
witnesses and hearing conflicting testimony, that ap¬ 
pellee was not negligent. 

On the matter of burden of proof, referred'to by 
appellant on p. 24 of the Brief, appellant’s plea charged 
negligence on the part of the driver of the car and in 
that respect he cannot be heard to complain that the 
burden of proving such negligence resulted to his; dam¬ 
age because he sustained the burden and received the 


verdict of the jury in the case of Frank W. Connor. 

Appellant complains on page 15 of his Brief that 
the jury was permitted to consider a deformity of 
plaintiff's shoulder directly resulting from a fracture 
of the collar bone. Xo record page is given but this 
presumably refers to page 17 of the Record. 

There was no error harmful to the defendant in com¬ 
paring the condition of plaintiff’s shoulder after break 
of the collar bone with the condition prior to the acci¬ 
dent as the plaintiff’s shoulder was plainly visible to 
the jury and the witness testified (R. 16) respecting 
both the collar bone, the braces across shoulder held in 
place by straps under arms, injured back and neck, all 


of which testimony was received without objection by 
the defendant. There are no technical errors in the 
trial of this cause which could have affected the sub¬ 
stantial rights of the defendant and therefore the judg- 
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ment, from which the defendant appeals, was eminently 
fair and proper. In fact no other judgment could have 
been entered without violating the spirit and the letter 
of E. S. 726; Title 28, section 391 U. S. C. A. which 
reads in part as follows: 

* * in any case, civil or criminal, the Court 
shall give judgment after an examination of the 
entire record before the Court, without regard to 
technical errors, defects, or exceptions which do 
not affect the substantial rights of the parties.” 

CONCLUSION. 

It is respectfully submitted that the judgment of the 
Court below is right and should be affirmed with costs. 

Respectfully submitted, 

Albert W. Fox, 

H. L. McCormick, 

Attorneys for Appellee. 

Albert W. Fox, 

H. L. McCormick, 

Munsey Building. 



